“A technicality is a microbe 
which gets into the procedure 
of the law and gives justice 
the blind staggers.”—A state- 
ment of the Oklahoma Su- 
preme Court, quoted in State 
v. Coursey, 71 Ariz. 227, 225 
Pac. (24) 7/13. 
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Rights of Surety to Retain Percentages 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


TS OPINION of the Supreme Court 
of the United States in the now-famous 
case of U. S. v. Munsey Trust Company (332 
U. S. 234) made important changes in the 
law affecting the rights of a surety company, 
which has paid labor or material bills by 
reason of the default of the contractor, to 
the balance of the contract price in the hands 
of the owner. This case developed as a 
result of the position taken in recent years 
by the General Accounting Office that the 
United States has a right, through the 
medium of set-off, to apply unexpended 
balances of contract price to any indebted- 
ness of the contractor to the United States, 
such as income taxes and losses on unbonded 
contracts, even though unrelated to the 
contracts bonded on which the surety sus- 
tained losses. 

The statutes involved include the Heard 
Act (40 USCA 270), which was supplanted 
in 1935 by the Miller Act (40 USCA 270 
(a)). The purpose of the Miller Act was 
to cure certain abuses under the Heard 
Act, such as doing away with the six-month 
waiting period, prior to which laborers and 
materialmen could assert no claim against 
the bond, and also to remedy certain pro- 
cedural defects. The United States also 
relies upon the statute found in 31 USCA 
71, which provides that all claims shall be 
seitled and adjusted in the General Account- 
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ing Office, as well as the so-called preference 
statute, 31 USCA 191, reading as follows: 
“Whenever any person indebted to the 
United States is insolvent, the debts 
due to the United States shall be first satis- 
fied; and the priority established shall ex- 
tend as well to cases in which a debtor, not 
having sufficient property to pay all his 
debts, makes a voluntary assignment thereof, 
or in which the estate and effects of an ab- 
sconding, concealed, or absent debtor are 
attached by process of law, as to cases in 
which an act of bankruptcy is committed.” 


Historically, of course, it had been gener- 
ally assumed that a surety’s right to receive 
percentages held by the government, as sup 
posed security for the performance of a con- 
tract, was available to the surety in reduc- 
tion of its damages and was superior tg@ all 
other creditor’s claims. The basis for this 
assumption was the decision in the case 
of Prairie State National Bank v. U. S. (164 
U.S. 227). ; 

That case involved a dispute between a 
bank which had taken an assignment of the 
proceeds to become due under a govern- 
ment contract and an individual surety. 
The government appeared only in the role of 
a stakeholder. The Court held that as be- 
tween the bank and the surety, the surety 
was entitled to the funds. The Court ob- 
served: 

“ . , [the contractor] could not transfer 
to the bank any greater rights in the funds 
than they themselves possessed. Their rights 
were subordinate to those of the United 
States and the sureties. Depending, there- 
fore, solely upon rights claimed to have been 
derived in February, 1890, by express 
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contract with [the contractor], it 
necessarily results that the equity, if any, 
acquired by the Prairie Bank in the 10 per 
cent fund then in existence and thereafter 
to arise was subordinate to the equity which 
had in May, 1888, arisen in favor of the sur- 
ety . : 

The subsequent implementation of this 
case established the superiority of the sur- 
ety’s claims to those of other creditors. For 
example, it was held that a trustee in bank- 
ruptcy of the contractor or a receiver or an 
assignee of a contractor was not entitled 
to retain percentages where a surety had 
been compelled to pay under its bond. See 
In re Duncan & Sons (127 F. (2d) 640) and 
Glades County, Florida v. Detroit Fidelity & 
Surety Company (57 F. (2d) 449). The case 
of Martin v. National Surety Company (300 
U. S. 588) is also important in this regard 
since the Court dispelled any doubts as to 
whether the enactment of the Miller Act, 
providing a separate bond for the protection 
of laborers and materialmen, might change 
the law. Although the case involved a single 
bond under the Heard Act, the Court read 
the terms of the bond into the contract and 
held a default under the bond constituted 
a default under the contract. A_ similar 
holding is implicit under the dual bond 
setup of the Miller Act. Cf. In re Duncan, 
involving dual bonds. 


Irrespective of these and other decisions, 
the United States has nevertheless asserted 
claims of set-off in order to pay unrelated 
debts due by the defaulted contractor to the 
United States out of unexpended contract 
balances in the hands of the United States. 
This question was tested in the Court of 
Claims in the case of Maryland Casualty 
Company v. U. S. (53 F. Supp. 436). Without 
going into the details of the case, the court 
held that the federal preference statute had 
no application, relying upon decisions hold- 
ing that the preference statute applied only 
where the debtor was formally insolvent. It 
appeared that although the contractor was 
insolvent in fact, no insolvency proceedings 
were pending. This was followed by Schmoll 
v. U. S. (63 F. Supp. 753), applying the prefer- 
ence statute, where the contractor was for- 
mally insolvent. Later, on October 7, 1946, 
the Court of Claims decided two cases, one 
like the Schmoll case—Seaboard Surety Com- 
bany v. U. S. (67 F. Supp. 969)—and the 
other paralleling the facts in the Maryland 
case—U, S. v. The Munsey Trust Company 
(67 F. Supp. 976). The Supreme Court 
granted certiorari in this latter case. 


In the Munsey case, the United States oc- 
cupied the position of a creditor as well 
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THIS ISSUE IN BRIEF 


The highly controversial and interesting 
problem of voluntary versus compulsory 
health insurance is discussed in Miss 
Greider’s article, which begins at page 


663. 
* 


One of the requisites that Dr. David J. | 
Fanning believes to be necessary to a 
medical counsel is: “A mind _ elastic | 
enough to understand another doctor’s | 
point of view when there is a difference 
of opinion.” For a complete list of at- 
tributes a courtroom physician needs, see 
page 672. “ 
For an interesting discussion of what an 
Illinois court said constitutes an “acci- 
dent,” see page 714. 

* 


The maritime industry leads the fields of 
industry in accident and illness frequency | 
and severity, writes Granville E. Libby 
in “Some Aspects of Protection and In- 
demnity Insurance,” at page 684. 





Nonoccupational disability is one of sev- 
eral causes of the interruption of earn- 
ings that has concerned employers, 
employees and legislators alike. James 
K. Honey discusses compulsory nonoc- 
| cupational disability benefits legislation, 
| beginning at page 691. 





as that of the owner and stakeholder of the 
retained percentages due under a contract. 
The money involved was owing on account 
of another and completely unrelated contract 
between the United States and the contrac- 
tor. In these circumstances the court held 
that the right of the government was super- 
ior to that of the surety who had paid labor 
and material claims. The court rejected the 
argument made with reference to the hold- 
ing of Prairie State National Bank, stating : 


“ 


; we have recognized the peculiarly 
equitable claim of those responsible for the 
physical completion of building contracts 
to be paid from available moneys ahead of 
others whose claims come from the advance 
of money. But in all of those cases, the 
owner was a mere stakeholder and had no 
rights of its own to assert.” 


If the government is a creditor of the 
defaulting contractor, they reasoned, it “is 
not compelled to lessen [its] own 
chance of recovering what is due 


[it] by setting up a fund undiminished by 
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[its] claim so that others may share 
cwith ... fitj.” 

It further rejected any equitable lien theory 
or separate fund theory by which the surety 
might have had superior rights to the re- 
tained percentages. Justice Jackson was able 
to show, under a subrogation theory, that 
the surety had no rights superior to the 
United States. He refused to accept the 
contention that the surety was subrogated 
to the rights of the United States by its pay- 
ment of materialmen. 


Y IMPLICATION, the court left open 

the question of rights to retain per- 
centages where the surety had completed 
a contract after the original contractor de- 
faulted. The final step was taken in Stand- 
ard Accident Insurance Company v. U. S. (97 
F. Supp. 829), where it was held that even 
though the surety stepped in and completed 
the contract, its claim to retained percent- 
ages would still be subordinated to unre- 
lated tax claims due the United States. 
Whatever the merits of this decision, the 
case was not appealed. However, there is 
being considered a form of supplemental 
agreement by the Comptroller General’s Of- 
fice which, if -executed, would allow a 
surety to complete a defaulted contract 
without the danger of government claims 
being asserted to reduce the amount due 
under retained percentages. The operative 
provision, therein, provides that the govern- 
ment agrees to pay all retained monies 
“without reduction or set-off for any liability, 
of any nature, of the contractor to the gov- 
ernment which arises independently of such 
contract.” 

This approach, of course, is stopgap and 
not the answer to the over-all problem which 
can only be cured by proper legislation. Es- 
pecially is this true when it is realized that 
such an agreement does not alter the effect 
of the Munsey decision where material and 
labor claims have been paid, but would only 
protect the surety in case of action under 
the performance bond. Precedent exists for 
such legislation since banks are protected 
under amendments to the Federal Assign- 
ment of Claims Act. Coordination is neces- 
sary in view of the potential conflict between 
the surety and banks by reason of the court’s 
decision in the case of Royal Indemnity Com- 
pany v. U. S. (93 F. Supp. 891), that is, 
a bank’s claim may be superior to that of the 
United States but subordinate to that of 
the surety which, in turn, is subordinate to 
that of the United States. This case, subse- 
quent to the Munsey case, held the surety’s 
rights were superior to those of a bank 
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which had accepted an assignment of the 
contract on which the surety had paid off 
materialmen. 


The Court of Claims discussed the impact 
of the Munsey case, and indicated that the 
long line of cases grounded on the Prairie 
State Bank case, were inferentially reaffirmed 
rather than overruled. It viewed the Munsey 
case as being limited in its application to 
cases where the government’s interest is 
more than that of a stakeholder. The court 
states: 


“Reduced to its simplest terms, the case 
at bar is this: The equity of the surety 
company arose at the time of the giving of 
the bond. The bank took its assignment 
with knowledge of and subject to the equity 
of the surety. The Assignment of Claims 
Act of 1940, did not cut off this equity. The 
right of the surety to assert its equity be- 
came available when it was forced to pay 
under its bond. The United States is a mere 
stakeholder and must pay to the claimant 
with the superior right. The claim of the 
surety to the contract proceeds up to the 
amount of its loss under its bond obligation 
is superior to that of the contractor whose 
default had caused the loss. The bank stands 
in no better position than the contractor 
(its assignor). The surety’s equity should 
be satisfied before payment by the stake- 
holder (the United States) is made to the 
bank under the assignment. Inasmuch as 
the United States holds insufficient funds 
to satisfy the surety alone, judgment for 
the entire amount held by the United States 
and due on this contract will be for the 
surety.” 


In a dissenting opinion, Judge Madden 
took the position that under the Assignment 
of Claims Act, the bank, as the intervenor, 
had the primary legal right to money owed 
by the United States to the contractor under 
the contract involved in the controversy. 
He based his opinion on the following: 


“That legal right, like any other, might 
be subject to superior equities, such as the 
right of the United States, the debtor, to 
set off debts due to it from the contractor. 
United States v. Munsey Trust Company, 332 
U. S. 234, 67 S. Ct. 1599, 91 L. Ed. 2022, 
Schmoll v. United States, 63 F. Supp. 753, 
105 Ct. Cl. 415. But if the assignment au- 
thorized by this recent legislation is to be 
of real use in enabling contractors to obtain 
financing for the performance of Govern- 
ment contracts, the legal right of the money- 
lending institution should be subjected only to 
such asserted equities as are clear and meri- 


(Continued on page 699) 
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Voters May End Tax Benefit 
of California Compensation Fund 


Of all the legislative proposals that will 
appear on November 4 general election 
ballots, the California proposal that would 
remove the tax differential that has existed 
between the state compensation insurance 
fund and private compensation insurers is 
the only measure that will directly affect 
the insurance industry, although a number 
of the other proposals are of interest to 
the trade. 


Insurers, who have long complained about 
the tax benefits allowed to the California 


state compensation insurance fund, will 
cheerfully greet the passage by the voters 
of a constitutional amendment that would 
place the state fund in the same position 
as private insurers with regard to tax lia- 
bilities and exemptions. But, if the voters 
make this change, insurers will also find 
themselves liable to additional, though minor 
tax increases. Included in the measure 
equalizing the state fund with private com- 
panies for tax purposes is a provision that 
insurance companies shall not be exempt 
from the payment of motor vehicle regis- 
tration, license and operation fees. 


In addition to this particular measure, 
California voters will cast their votes upon 
22 other pieces of proposed legislation. 
California is one of a group of four states 
whose ballots will contain more than half 
of the total of 222 measures that will be 
presented to voters in 34 states. The four- 
State total is 119 with Georgia’s ballot the 
longest—46 different measures on which 
voter approval will be sought. The other 
states in this group are Louisiana with 32 
measures and Oregon with 18. 


An additional measure on the California 
ballot, in which the insurance industry will 
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have interest, is a proposal to expand the 
state’s program of old-age assistance. If 
the measure is approved, it would place 
the old-age security program under state 
administration; would repeal the respon- 
sibility requirements on relatives; would 
increase the $75 maximum monthly pay- 
ments according to cost-of-living increases 
since March, 1950, within specified limits; 
would provide state payments for health 
services for old-age recipients, and up to 
$150 for funeral expenses; would change 
property qualifications of recipients and 
would entitle recipients to medical and hos- 
pital care from their county of residence. 


Two tax measures in Georgia and Louisiana 
may have a future effect on fire insurance 
rates. The Georgia measure, a constitutional 
amendment, would authorize fire district 
taxes in Cobb County. The Louisiana pro- 
posal, also a constitutional amendment, is 
broader than the Georgia measure in that 
it would permit fire protection districts 
throughout the state to impose maintenance 
taxes. 


Motor vehicle fuel and license taxes fur- 
nish the subject matter for a number of 
proposals in various states. They are of 
interest to the insurance industry because, 
since at least part of the revenue they pro- 
duce is used in road construction and main- 
tenance, voter action will affect traffic safety. 


The ballots of three states will contain 
proposals to prevent the diversion of fuel 
and license taxes to other than highway 
purposes. An Alabama measure would limit 
the expenditure of such monies to highway 
uses with the exception of such taxes now 
levied by the state for school purposes. In 
Arizona a proposal would completely pro- 
hibit the use of motor fuel taxes for other 
than highway purposes. The Georgia pro- 
posal, in effect, would limit motor vehicle 
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fuel and license tax receipts to highway uses 
since the proposed amendment provides that 
the appropriation in any year for highway 
use purposes equal the amount collected in 
fees and taxes the previous year. 


Florida, however, will have a proposal on 
the ballot to divert part of the revenue from 
motor vehicle licenses to capital outlay and 
debt service school purposes. 

In Louisiana, a measure on the ballot 
would authorize that part of the motor 
vehicle license taxes received from certain 
parishes be used to finance bridges, ferries 
and highways in their area. 

Two measures on the Oregon ballot will 
influence tax collections for highway pur- 
poses. One is a referendum, proposed by 
the trucking industry, against a weight- 
mileage tax enacted by the state legislature; 
the enacted tax would have greatly increased 
truckers’ fees in the state. The other meas- 
ure, proposed by initiative petition, would 
amend the state constitution to provide that 
all taxes, fees and licenses levied directly 
or indirectly for highway purposes shall be 
assessed equitably and fairly and that such 
levies shall consist of registration fees based 
on weight, and fuel tax based on gallonage. 


In Montana, voters will vote upon higher 
fuel taxes. An initiative petition proposes 
a tax increase of one cent per gallon on 
gasoline. 

Not all of the proposals to appear on 
the November ballots and of interest to the 
insurance industry have a tax slant, how- 
ever. 

There is a proposed constitutional amend- 
ment which will appear on the Texas ballot 
that would give the legislature the power 
to permit cities, towns and villages to pro- 
vide workmen’s compensation insurance for 
all employees. 


In addition, there will appear on the bal- 
lots of various states, measures that will 
provide pensions and social security cover- 
age for public employees. 


The electorate will be in the middle of 
a stiff fight in Arizona to determine the 
fate of the Public Employees Retirement 
Act which was enacted by voters in the 
November, 1948 general elections. The bal- 
lot will contain two different measures bear- 
ing upon the law, which, after passage, was 
never activated by the legislature. One is 
a proposal, by House Concurrent Resolu- 
tion No. 4, which directs the repeal of the 
act; the other is an initiative petition which 
appropriates the sum of $697,000 to activate 
the act on January 1, 1953. Under terms 
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of the act, public employees have been mak- 
ing contributions to a retirement fund since 
1949. An approved law, enacted this year, 
provides for the return of contributions if 
the act is repealed by the electorate. Also 
included in this law was an appropriation 
of $8% million to pay prior service benefits 
if the act is not repealed. The proponents 
of the initiative petition to activate the act 
by the appropriation of $697,000 describe 
the legislative appropriation as “fantastic” 
and call it a calculated move to cause 
voters to repeal the act. 

All state employees in Georgia would be 
extended federal social security coverage 
if a measure to be on the ballot there is 
approved. 


A pension measure with a tax slant will 
be on the ballot in Louisiana. A constitu- 
tional amendment is proposed that would 
authorize municipalities having between 15,000 
and 20,000 population to levy a special tax 
for a city employees’ pension and relief 
fund. 

Finally, Washington voters will cast their 
decision on an initiative petition that would 
provide for a new social security provision 
placing a $75 per month floor under grants. 


Will Seek Compensation Law 
Changes in Oklahoma in 1953 


Seven revisions of the workmen’s com- 
pensation law in Oklahoma will be sought 
by the Oklahoma State Federation of Labor 
during the 1953 legislative session. 

These revisions, part of a 15-point legis- 
lative program of the labor group, would 
(1) provide full coverage of all workers in 
hazardous industry, (2) give the small con- 
tractor or business manager the right to be 
covered by the law upon his choice, (3) pro- 
vide complete coverage of occupational 
diseases, (4) allow injured workers to 
choose their own doctor, (5) increase injury 
benefits to not less than $30 per week, 
(6) require equal representation of labor 
and management on the State Industrial 
Commission and (7) clarify the section per- 
taining to dependents’ death benefits. 


Compulsory Liability, Illinois? 


The opinions of Chicago Sun-Times read- 
ers on a compulsory auto insurance liability 
law with nondiscriminatory risk acceptance 
forced on insurers was sought in a “Letter 
to the Editor,” dated October 5, by Charles 
M. Skyles, State Representative, Fifth Dis- 
trict, Illinois. 
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Accident and Health Insurance in 1951 


By JANICE GREIDER 


. PAPER was originally planned as 
a report of accident and health insurance 
in 1951 solely as reflected in trade publica- 
tions. To that end, items collected through- 
out 1951* have been brought together in 
the hope that though of limited significance 
individually, they may have some value 
collectively as indicating phases and prob- 
lems of accident and health insurance which 
have seemed most important to the industry 
itself. 


Some additional data and comment have 
been added, but care has been taken to give 
sources for all statements made as facts 
and to identify all personal comments either 
in the textual presentation or by appropri- 
ate footnotes. It seemed important that 
sources be kept clearly in mind, since no 
effort has been made to present an unbiased 
or particularly well-rounded picture. The 
result, it is hoped, will give some indication 
of the companies’ point of view and perhaps 
reveal areas where detailed study might be 
of value. 


THE ‘‘NEW"’ COVERAGE— 
CATASTROPHE INSURANCE 


“Glib statisticians boast of the seventy- 
five million Americans who are now cov- 
ered for hospital or surgical insurance,” said 
vice-president E. B. Whittaker of the Pru- 
dential Insurance Company last December,’ 


Among topics discussed by Miss 
Greider are the “new” coverage— 
catastrophe insurance, the major 
increase in costs and voluntary 
v. compulsory health insurance 


“but the fact remains that the coverage 
they have is barely adequate to take care 
of routine illnesses and is a mere drop in 
the bucket when its comes to more serious 
ailments. Both types of coverage do an 
inadequate job for people making over 
$5,000 annually.” 

Mr. Whittaker was outlining the reasons 
for the so-called catastrophe-coverage in- 
surance which had been introduced by his 
company a few months before. “These peo- 
ple,” he continued, “many of them furnish- 
ing us with some of our best professional 
and technical talent, have become the 
‘forgotten men’ in the field of really ade- 
quate medical expense insurance.” 


Prudential launched its plan of catastro- 
phe insurance in June of 1951, but before 
the year was out a number of other large 
life companies had joined in the develop- 
ment and marketing of plans to meet, on 
a really adequate scale, the insurance needs 
of this “forgotten man.” 


These plans, devised at first for groups 
and later for individuals and families of 





‘Some 1952 items have been used where they 
seemed to throw additional light on the topic 
under discussion. 


Accident and Health Insurance 


2? Address before the Insurance Conference of 
the American Management Association, reported 
in The Mutual Underwriter, December 25, 1951, 
p. 8. 
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Miss Greider is an attorney in the legal sec- 


tion of the Illinois Department of Insurance 


kee: 


Herbert Georg Studio 


persons in the higher income brackets, were 
designed, as Mr, Whittaker pointed out, to 
meet the extraordinary medical expenses 
for which ordinary hospitalization and sick- 
ness policies are inadequate. They thus 
provided a new kind of coverage and in- 
volved a new set of problems. 


Except for a few scattered experiments, 
the undertaking was entirely new. Liberty 
Mutual had written a group policy covering 
headquarters executives at General Elec- 
tric; Lloyds of London had written some 
coverage, mostly on the West Coast; 
Bankers Life of Des Moines, Iowa, had 
reportedly been experimenting with a plan; 
and Continental Casualty had introduced 
coverage on an individual basis. Deducti- 
bles and coinsurance had become rather 
firmly established, but there were no suit- 
able available statistics on which premium 
rates could be based.’ 


The Liberty Mutual plan for executives 
at General Electric * was introduced in 1949, 
and a similar plan for employees was 
worked out shortly afterwards. Sponsors 
had at first thought it might be difficult to 
get the required 75 per cent participation 
in the executive plan, but membership 
started out at 80 per cent, and by 1951 
approximately 90 per cent of those eligible 
were members. The original plan had a 
$300 deductible with coinsurance of 25 per 
cent to be paid by the insured up to $1,500 
(above the $300) for one year, with an 
over-all total of $3,000 which has now been 
increased to $5,000. In 1950, dependents 
were included in this plan, and in 1951 the 


maximum age for dependents was raised 


to 25. In 1951, also, persons retiring on 
pensions were permitted to: continue their 
coverage with the group. 

The plan provides for the payment of 
“reasonable expenses” which, since the sal- 
ary level of the members starts at $7,000, 
are of necessity rather high. Approximately 
50 per cent of the claims have been paid, 
with dependents accounting for more than 
one half of the total—wives for 53 per cent 
and children 9 per cent. To date, experi- 
ence on pensioners has been satisfactory, 
although it is, of course, too early for any 
reliable evaluation of this aspect of the 
program. 

Plans for General Electric employees 
generally were initiated and operated by 
the mutual benefit associations of the plants 
at Schenectady and Bridgeport. All em- 
ployees are included, regardless of salary 
or sex, but, unlike the plans for executives, 
dependents of members are not included. 
The plan is, however, integrated with the 
basic accident and health program for 
employees. 

As has been mentioned, Prudential en- 
tered the catastrophe-coverage field in June 
of 1951. The National Underwriter of June 
22, 1951,° explained that this plan °® included 
coinsurance and a deductible feature, with 
premiums computed on a basis of income, 
residence and age. The original plan was 
designed for groups of 25 or more, but 
individual coverage was planned for the 
first of 1952, principally in the $5,000 to 
$10,000 annual salary range. 

Perhaps the most interesting phase of this 
plan was that of premium computation, 





§ Material in this paragraph is based on an 
address by Alan M. Thaler, assistant actuary, 
Prudential Insurance Company, before the Acci- 
dent and Health Conference in Chicago, Feb- 
ruary 18, 1952, reported in The Insurance 
Advocate, March 8, 1952, p. 32. 

* Material relating to this company is taken 
from an explanation by Mr. E. S. Willis, man- 
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ager, employee benefit plans division of General 
Electric Company, reported in The National 
Underwriter, November 23, 1951, p. 4. 

5’ Reporting a press conference in New York 
at which Mr. Carrol M. Shanks, president, de- 
scribed the coverage offered. 

* For group catastrophe medical, surgical and 
hospital expense coverage. 
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which was based principally on the results 
of a survey, conducted by the company, 
covering 5,600 of its own employees selected 
on a basis of income and geographical loca- 
tion. This survey’ indicated, first, that 
medical expenses in the $10,000-a-year 
group are twice as large as those of the 
man earning $5,000. Second, geography 
is an important factor. New York ex- 
penses, for example, are about average for 
the country as a whole, but West Coast 
expenses are a third more, and expenses 
in the South are one third less than average. 


Apparently the most important variable 
is age, Which is even more important in a 
catastrophe plan with a deductible than in 
the conventional type of medical-expense 
plan. In the latter, only small bills are 
insured against, and this takes care of the 
major portion of the medical expenses of 
the young. A deductible, however, elimi- 
nates these and consequently loads the 
catastrophe plan with the larger expense 
claims more frequently incurred by older 
people. Further, the conventional plan gen- 
erally has a low maximum. The catastro- 
phe plan does not, and the company is thus 
left open to larger single claims which, 
again, occur more frequently with older 
people. 


It has been suggested also that as the de- 
ductible is increased, the relative impor- 
tance of the age factor is increased. Since 
this type of coverage is primarily designed 
for persons in supervisory and higher in- 
come groups, that fact also would probably 
tend to increase the average age of the 
group. 


For these reasons, Prudential devised a 
rate system patterned after that used in 
group life insurance, except that they used 
age groupings, with employees under age 
40 in one group and those over 40 in 
smaller groups. Subject to Wage Stabiliza- 
tion Board controls, they hoped to develop 
an employer-contribution program under 
which the employer’s contribution would 
increase with the age of the employee, while 
the employee’s contribution would remain 
constant. The additional burden of increas- 
ing age would thus be assumed by the 
employer, a practice similar to that followed 
in group life insurance. 

™The following material concerning the sur- 
vey is taken from an address by Alan M. 
Thaler, cited at footnote 3. 

*See the statement of Mr. Carrol M. Shanks, 
president, reported in The National Under- 
writer, June 22, 1951. 

*Mr. E. B. Whittaker at a news conference 


reported in The National Underwriter, June 
22, 1951. 
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Since net claim costs tend to rise with 
income, independent of age, the company 
included in their premium rate a loading 
factor where any sizeable percentage of 


persons in the group earned $10,000 or 
more. 


Prudential considers a deductible “indis- 
pensable,” because it “aligns the interest 
of the insured with that of the company 
and there is less tendency to make use of 
unnecessarily expensive service.”* They 
only apply this deductible once a year, how- 
ever, and subsequent illnesses are subject 
to a nominal deductible of $25. 


The coinsurance clause of 20 per cent is 
considered equally important. In fact, Mr. 
Whittaker spoke of a policy similar to 
theirs which was being sold at a lower rate 
in California® and expressed the belief that 
the absence of a coinsurance clause in this 
policy had driven up the cost of medical 
care noticeably in that state. “When there 
is no coinsurance involved in such coverage, 
medical expenses zoom toward the maxi- 
mum amount of coverage,” he declared. 


Important also is the matter of intergra- 
tion with other plans for basic coverage, 
such as Blue Cross. Prudential ® hoped to 
work out an arrangement under which the 
catastrophe-coverage plan would take over 
where Blue Cross stops, but the frequent 
changes in Blue Cross rates and benefits 
made this seem difficult. (It should be 
noted that where the basic plan is operated 
by the same agency, as in the General 
Electric plans for employees, this should 
not be quite such a problem.) 


The Metropolitan Life Insurance Com- 
pany catastrophe hospital-surgical plan, an- 
nounced in July of 1951," was specifically 
designed to supplement basic hospitalization 
protection. Maximum benefits ranged from 
$1,500 to $5,000, with a deductible of $100. : 
This meant that the insured would meet the 
first $100 of expense in excess of the bene- 
fits provided by the basic hospital-surgical 
plan, and he also assumed 25 per cent of 
the further expense. The plan was apparently 
intended for groups, including dependants, 
and was the outgrowth of Metropolitan’s ex- 
perience writing such insurance on its own 
employees for some three and a half years. 


70 Prudential’s position as stated by Mr. E. B. 
Whittaker before the American Management 
Association, and reported in The National 
Underwriter, November 23, 1951, p. 4. 

"The National Underwriter, July 13, 1951, 
p. 3. 
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The first nation-wide program of catas- 
trophe coverage available to individuals and 
families as well as employer-employee 
groups, was that of the Equitable Society,” 
introduced in August, 1951. Six different 
plans were offered, with deductibles of 
$100, $300 or $500 and a coinsurance pro- 
vision under which the insured would pay 
25 per cent of the expense in excess of 
the deductible up to $2,500 or $5,000, de- 
pending upon the particular plan chosen. 


By November, 1951, the casualty compa- 
nies of the Royal-Liverpool group had 
announced a_ $5,000 disaster medical- 
expense policy, to be sold on an individual 
or a family basis, without coinsurance and 
without hospitalization. This would pay 
up to $5,000 with a deductible of either 
$200 or $500, applied to each person and 
to each accident or sickness. 


Prudential’s catastrophe plan had been in 
effect for approximately eight months when 
Alan M. Thaler, assistant actuary, said: 
“We may sell a large volume of this busi- 
ness, but the actual sales have been slow in 
developing.” * 


Mr. Thaler pointed out the following par- 
ticular difficulties: 


(1) The cost of the plan generally, and 
wage stabilization controls specifically. (The 
latter made it impossible for many em- 
ployers to purchase such coverage except 
where the employees paid the full premium. 
This made the cost so high as to seem 
prohibitive, particularly for persons in the 
lower-income groups.) 


(2) The complexity of the plan, which 
made it difficult for agents to explain 
adequately. 


(3) Pre-existing health conditions of the 
insured. 


According to Mr. Thaler, the third dif- 
ficulty is “the one which most plagues our 
underwriters.” In larger groups he thought 
it might be excluded safely, where not dis- 
abling, but with smaller groups, “anti- 
selection plays too important a part.” 


Catastrophe Coverage 
Merits Encouragement 
Catastrophe-coverage insurance is note- 


worthy for several reasons. In the first 
place, it represents a definite attempt on 





22 See The Insurance Field, August 3, 1951, 
pp. 8, 9; The National Underwriter, August 3, 
1951; and The Insurance Advocate, July 28, 
1951. 
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the part of private insurance companies to 
meet an inadequacy in the medical-expense 
field which is frequently criticized. Senator 
Paul H. Douglas, for example, at a recent 
conference on the economic aspects of pro- 
longed illness, said: 


“The American system of individual medi- 
cine can meet the ordinary events of life 
just about as it is. The ordinary ailments 
of life can be cared for by our present sys- 
tem of medicine. Individual relation- 
ships between patients and doctors, individual 
payments of fees on the basis of visits, can 
provide for the vast majority of sickness 
and probably, though we perhaps should 
wait for conclusions about this, for the 
major portion of medical costs. But diag- 
nosis, prolonged sickness, the backlog of 
chronic disability of people already outside 
the industry, these are the problems which 
are very difficult to deal with upon a purely 
individual basis. 


“If I am wrong in my belief that catas- 
trophe sickness is a problem, that where 
the costs exceed, let us say, eight percent 
of a family’s income, it becomes burden- 
some, and certainly when they exceed fifty 
percent or 100 percent of the income, they 
become unbearable, I want to be shown 
that. If it turns out that prolonged sickness 
is not a problem, that it could be taken care 
of in ordinary ways, I shall be very happy. 

But if it should develop that this is a 
real problem, then we cannot blink at it. 
You can not ultimately disregard the facts. 
They catch up with you, and if you stick 
your head in the sand as the African ostrich 
is supposed to do, you not only fail to see 
what goes on but you present a very invit- 
ing target to the passerby.” ™ 


It is true that such a plan as Prudential’s 
does not attempt to meet these problems 
except when they occur in the higher in- 
come brackets. Nevertheless, it represents 
a commendable attempt to furnish insurance 
coverage where there is need rather than 
where the profit may be greatest. 


Another interesting aspect of catastrophe 
insurance is the possibility that it may pro- 
vide a health and accident coverage of a 
truly insurance nature. George W. Jacob- 
son, for example, of Group Health Mutual, 
St. Paul, “galvanized” the members of an 
accident and health underwriters’ associa- 
tion at a conference in Chicago last fall 


1% *Pru Reports Sales Slow on ‘Catastrophe’ 
Coverage,"’ The Insurance Field, February 29, 
1952, p. 9. 

4% Frontispiece of the Insurance Advocate, 
March 15, 1952. 
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by saying that catastrophe coverage was 
the only coverage in the hospital and medi- 
cal field which could really be called 
insurance.” 


Mr. Jacobson explained that other health 
and accident coverages are so subject to 
unpredictable human variables that they 
cannot be treated on an actuarial basis. 
Most health and accident problems, there- 
fore, are managerial, not actuarial, and 
“insurance” plans often amount to little 
more than an exchange of dollars. Unless 
such plans are associated with the agencies 
providing the services, the insured does not 
gain much advantage from them. 


Catastrophe coverage evidences a _ will- 
ingness on the part of insurance companies 
to experiment—a dynamic attitude which 
merits encouragement. Health and accident 
insurance involves a great many problems, 
and a willingness on the part of the com- 
panies to undertake new, untried coverages 
is a very hopeful sign. 


MAJOR INCREASE IN COSTS 


Not far behind the catastrophe-coverage 
plans, in news value, was the interest in and 
concern about the increase in hospital- and 
medical-care costs. Inflation, of course, was 
a factor, but inflation was not alone respon- 
sible for an estimated increase of 1 per cent 
a month in hospital costs in the last ten 
years,” 

Among other possible causes discussed 
at an accident and health meeting in Chi- 
cago last February™ were the following: 


(1) The tendency of doctors to send pa- 
tients to the hospital as a matter of con- 
venience. 

(2) The practice of caring for charity pa- 
tients at less than cost and adding the dif- 
ference to the private or insured patient’s 
bill. 

(3) The question of discounts or other 
possible favors to Blue Cross. 

(4) The effect, if any, of insurance on the 
individual patient’s bill. 

To a question relative to this last prob- 
lem, one of the participants in a panel dis- 
cussion at this meeting, a doctor, frankly 
said: “If my charge were $25 normally, I 
would charge at least $50 if I had to fill 
out an insurance claim blank.” 


He felt that the problem was not so much 
doctors’ fees as hospital charges, and argued 


that a competent doctor is worth a good 
deal of money. In this latter connection he 
also criticized insurance company fees. 


Another participant in this discussion 
quoted the manager of a 500-bed hospital in 
Detroit as authority for a statement that 
76.4 per cent of all payments to his hospital 
were made by third parties, that is, not by 
the patients themselves. This percentage was 
computed as follows: 


Per Cent 
Blue Cross . 49.9 
Commercial insurers 20.2 
Industrial accidents ....... 3am 
Indigent persons stv ; 3.3 
Noninsured, nonsponsored, 
cash-paying patients 23.6 


The problem of increased costs is most 
pronounced, of course, in connection ‘with 
the so-called full-payment plans, which in- 
clude Blue Cross, and also some especially 
liberal group plans. Blue Cross has tried 
three methods of meeting it: (1) higher 
rates; (2) limitation of benefits; and (3) 
control of overutilization. 


Apparently, hospital expenses were not 
beginning to level off, however, and among 
the suggested solutions were the following: 
(1) education of doctors, particularly by 
means of hospital staff meetings, and (2) 
closer cooperation between the medical pro- 
fession and the insurance industry. 


Mr. Edward A. Green, vice-president of 
John Hancock Insurance Company, stated 
in a talk before an educational seminar of 
the Bureau of Accident and Health Under- 
writers that closer cooperation among hos- 
pitals, doctors and insurance companies is 
“vital to the continued expansion of private 
hospital, surgical and medical insurance 
plans.” * 


Since doctors generally decide hospital 
admissions and discharges and the use of 
miscellaneous services and drugs, their un- 
derstanding and cooperation with insurance 
companies is essential if any stability is to 
be achieved. Furthermore, while the prac- 
tice of charging in accordance with ability 
to pay is not nearly as prevalent in the hos- 
pital field as in the medical field, it does 
exist, Mr. Green said, and if insurance is 
to accomplish its purpose, it must not result 
in substantially higher costs for the same 
services just because the patient is insured. 





% The National Underwriter, September 9, 
1951, p. 8. 

‘A. and H. Group Meeting Sets New At- 
tendance Mark,’’ The National Underwriter 
(Life Ed.), February 22, 1952, p. 3. 
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17 See footnote 16. 

1%3*‘Closer Cooperation Needed in Medical 
Insurance Field,’’ The National Underwriter 
(Life Ed.), February 15, 1952, p. 4. 
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In order to reduce the overuse of benefits, 
Blue Cross has established an over-all per 
diem charge for ancillary services based on 
the average cost of such services, thus re- 
lating the use of such services by the indi- 
vidual insured to that of patients as a 
whole. Mr. Green felt that commercial in- 
surers might well adopt this plan, though 
such rates would have to be subject to 
frequent adjustment because of changes in 
hospitalization costs. He also recommended 
shortening the usual one-year guarantee in 
order to permit rates to follow the current 
cost level more closely. 


He recommended what he called “true 
competition on an equal basis” and said: 
“IT believe that if we can keep emotionalism 
and the heat of competition on individual 
cases out of the discussions, that substantial 
strides can be made by the hospitals, Blue 
Cross organizations and the insurance com- 
panies working jointly in developing and 
offering coverage, full payment and other- 
wise, which will meet the demands of the 
insuring public at reasonable costs on a 
mutually competitive basis.” 


Cooperation between the medical profes- 
sion and insurance companies is important 
also in connection with the problem of 
establishing liability.” 

In accident insurance, establishing liabil- 
ity is a matter of evaluating an objective 
fact. In sickness insurance, however, there 
is no comparable, objective criterion, and 
often a claim is paid simply because it would 
cost more to defend the case than to pay. 


Group insurance tends to eliminate con- 
sideration of pre-existing conditions and 
generally holds that liability is incurred 
when the physician says the insured is sick 
—a definition of liability to which one 
speaker at least, Mr. A. N. Wilson of 
Liberty Mutual, subscribed. 

Following this method, Liberty Mutual 
has adopted, with catastrophe insurance, a 
program of incurring liability for an insured 
person on the date the expense is incurred 
for disease or bodily injury. 


This, Mr. Wilson explained, places re- 
sponsibility for selection of good risks where 
it belongs—on the underwriter. The medi- 
cal history of the claimant is a matter of 
fact, and, after acceptance of the risk, the 
only question that can be raised is that of 





%” The following material is taken from a re- 
port of a paper presented at the annual meeting 
of the Health and Accident Underwriters Con- 
ference in Chicago given in The Insurance 
Advocate, March 8, 1952, p. 32. 
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fraudulent statements on the application. 
Fraud isn’t difficult to discover, and the 
denial of a claim on that basis doesn’t dis- 
turb the confidence of the insurance-buying 
public. 


VOLUNTARY v. COMPULSORY HEALTH 
INSURANCE 


The third important topic was the con- 
tinuing debate on compulsory versus volun- 
tary health insurance and the continued 
threat of governmental entrance into the 
health insurance field. 


Possibly one of the most hopeful phases 
of this complex problem is the fact that 
insurance companies recognize that present 
voluntary insurance plans are inadequate 
and that if governmental entrance into the 
field is to be avoided, the private insurance 
companies must demonstrate their ability 
and willingness to furnish adequate cover- 
ages within the reach of the average man. 


“Tf we are to preserve any part of medical 
insurance for the private (insurance) indus- 
try we must find some way to take care of 
catastrophe medical bills,” said Mr. C. O. 
Pauley,” managing director of the Health 
and Accident Underwriters’ Conference last 
February. Government, he felt, would step 
in wherever there was a weakness in the 
voluntary health program, and he urged 
study and research to meet this need. 


“Insurance must expand its present vol- 
untary plans to protect the American public 
adequately against an annual twelve and a 
half billion dollars loss of income through 
illness and accidents, or face more compul- 
sory health schemes,” said another spokes- 
man.” 


The possibility of the expansion of the 
social security laws to cover health benefits 
thus seems to have acted as a challenge 
and a spur toward the improvement of the 
services of the companies. Mr. Cornett, for 
example, made the following recommenda- 
tions to the companies :” 


(1) Make sure your service is good; 


(2) See that agents analyze the individual 
prospect’s needs and write the insurance to 
fit those needs; 


(3) See that all fair claims are promptly 
and willingly paid; and 





2» Address before Health and Accident Under- 
writers Conference, February, 1952, reported in 
The Insurance Field, February 16, 1952. 

21 William B. Cornett, director of sales and 
service, Prudential, reported in The National 
Underwriter, October 14, 1951, p. 14. 

22 See footnote 21. 
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(4) Keep expense ratios down far enough 
to give policyholders a substantial part of 
their premiums back as claims payments. 


“This ratio of claims to total premiums 
has been improving considerably,” Mr. 
Cornett commented, “and I hope it can con- 
tinue to improve.” 


Perhaps the greatest difficulty involved in 
this debate lies in the fact that the same 
situation can be interpreted as an argument 
for or against compulsory health insurance, 
according to one’s point of view. For exam- 
ple, the companies point with pride to the 
50 per cent of the population now covered 
with some kind of insurance; government 
spokesmen view with alarm the approxi- 
mately one half of the population utterly 
without insurance protection of any kind. 


The Insurance Field in July, 1951, carried 
an editorial criticizing the Clark report on 
compulsory health insurance: “Why should 
people be compelled to purchase, through 
wasteful government bureaucracy, some- 
thing which millions have repeatedly dem- 
onstrated they prefer to purchase for 
themselves if at all?”’™ the writer asks. 


Parenthetically, it should be noted, how- 
ever, that health expenses of persons who 
are not willing or able to pay for health 
insurance must nevertheless be met by 
someone, and, if the person himself cannot 
pay, often a governmental agency must. 
Under these circumstances, therefore, it is 
not surprising that those same agencies 
should give some thought to compulsory 
health insurance plans. 


For the same reasons, however, it would 
seem that such attitudes as those expressed 
by Mr. Pauley and Mr. Cornett (above) 
would in the long run prove the most effec- 
tive safeguard against compulsory health 
insurance. 

There are areas even now where govern- 
ment and private insurance work hand in 
hand. Workmen’s compensation, for exam- 
ple, in Illinois, at least, enables private 
insurance and the state to work together 
to meet one of the major socio-economic 
hazards. Liability is imposed by legislation, 
but private insurance furnishes the machin- 
ery for meeting it. Nevertheless, it would 
be very difficult for private insurance to 
perform such a function as that of the state 
in administering the so-called ‘second in- 
jury” fund. 


Under this provision, when a workman 
with no dependents is killed, the employer 





3 “The Fight Goes On,"’ July 20, 1951. 
“Ch. 48, Sec. 138.7, par. (f), Illinois Revised 
Statutes, 1951. 
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makes a payment into a special state fund 
called the “second injury” fund. Out of 
this fund a different hazard is met, the 
hazard which arises when a workman who 
has suffered one injury—loss of an eye, an 
arm, a leg—is re-employed. Under this law 
if he suffers another injury and total dis- 
ability results, the employer in whose plant 
he suffers the second injury pays only for a 
single injury, and the difference between 
that payment and the indemnity for total 
disability is made up out of the “second 
injury” fund.™ 


This suggests one possible solution—that 
governmental activity in the health field be 
confined to those areas which involve hazards 
which private insurance is not equipped or 
designed to meet. Certainly a dispassionate 
view of the experience of private insurance 
companies should be the best lesson gov- 
ernment could have in why, at all costs, 
such companies should be encouraged to 
shoulder the maximum amount of responsi- 
bility in the accident and health field. 


It should be noted also that considerable 
attention and thought is being given to many 
of the weak points in the voluntary-insurance 
picture. For instance, the problem of over-age. 


The Zone 5 commissioners of the NAIC 
at their meeting at Oklahoma City in Octo- 
ber, 1951, considered some of the problems 
of accident and health and hospitalization 
policies for over-age persons. Mr. Austin 
of the Oklahoma department discussed this 
problem from the departmental point of view 
and Robert H. Rydman, assistant general 
counsel of the Health and Accident Under- 
writers’ Conference presented the companies’ 
side.” 


Mr. Austin conceded the difficulties in 
writing over-age persons. Their reactions 
are slower, they have degenerative diseases, 
their recuperative powers are slower and 
there is a greater incidence of conditions 
which had origin prior to the issuance of 
the policy. There is also a tendency toward 
selection against the company, since over- 
age persons tend to be more than usually 
insurance conscious. 


He recommended: (1) a medical exami- 
nation of applicants; (2) a special application 
form furnishing more detailed medical his- 
tory; (3) educational programs for agents 
writing over-age persons; and (4) a more 
stringent underwriting policy. 





*% The National Underwriter, October 26, 1951, 
p. 9. 
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Mr. Rydman replied that a medical ex- 
amination would make the insurance more 
expensive and recommended that the same 
standard be used for everyone. 


In an address before the Pennsylvania In- 
surance Day Convention in Pittsburgh on 
May 4, 1950, Mr. Robert E. Dineen, then 
Superintendent of Insurance of New York, 
took the position that private insurance com- 
panies could and should provide mass cov- 
erage.” 

He cited experiments of companies on a 
community basis, for example, the Metro- 
politan Life Insurance Company’s public- 
health demonstration between 1916 and 1923 
at Framingham, Massachusetts— a community 
experiment in education for the prevention, 
detection and treatment of tuberculosis. He 
mentioned also another Metropolitan experi- 
ment conducted in Thetford Mines, Quebec, 
from 1921 to 1924 which was an attempt to 
reduce infant mortality. 


Mr. Dineen points out that community 
coverage presents a different type of problem 
from group coverage, although group plans 
have in some instances covered an equiva- 
lent number of people. 


In New York City, for example, at the 
time he spoke, Blue Cross was providing 
hospital benefits to approximately 4,300,000 
persons (one half the population); Blue 
Shield was providing surgical and medical 
coverage for 1,700,000 (the population of 
Los Angeles) ; and the New York City Health 
Insurance Plan had grown to a coverage of 
230,000 in less than four years of operation. 


Mr. Dineen felt that full medical indemnity 
plans were likely to be abused and that part 
payment or a deductible feature was essen- 
tial if the cost were not to be prohibitive. 


His conclusion is worthy of the thoughtful 
consideration of any governmental agency 
interested either in insurance or welfare 
services: 

“In any subject as vital as health insur- 
ance, the American public is entitled to a 
standard of comparison. The creation of a 
vast federal health insurance cartel before 
private enterprise has had a fair chance to 
prove its mettle in this relatively new and 
rapidly developing field can scarcely be in 
the public interest.” 


~ 6 “Private Enterprise in the Field of Health 
Insurance,'’ The Insurance Law Journal, May, 
1950. 

2 The National Underwriter (Life Ed.), March 
23, 1951. 
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MISCELLANEOUS PROBLEMS AND 
DEVELOPMENTS 


State Action 


The state banking commissioner of North 
Carolina asked the legislature in 1951 to give 
the Insurance Commissioner authority to 
regulate rates on accident and health insur- 
ance because of alleged abuses in the small- 
loan field. It was felt, however, that such 
a bill, even if presented, would only call for 
a study to be made and a report submitted 
to the 1953 legislature with recommendations.” 

Proposed legislation * requiring the filing 
of group health and accident insurance rates 
in Pennsylvania prompted immediate objec- 
tions by the industry and predictions of a 
future attempt to regulate rates. Herbert 
P. Stellwagen, executive vice-president of 
North America, told the Pennsylvania Legis- 
lature that the business of accident and 
health insurance was of a “highly dynamic 
nature” and established rates could not properly 
be filed. Another spokesman declared that 
rate-filing requirements would tend to stifle 
business and cancel their right to compete 
for new business. 


Federal Action 


In February, 1951, Representative Multer 
of New York introduced into Congress a 
resolution proposing a special House com- 
mittee to investigate accident and health and 
hospitalization companies and providing an 
appropriation of $100,000 for that pur- 
pose. Representative Multer pointed out that 
life policies provide a continuing coverage, 
with paid-up cash surrender and loan values, 
while accident and health and hospitalization 
policies provide no benefits when payment 
ceases. When a man needs protection most, 
Representative Multer pointed out, he may 
not have it. He hoped that as life insurance 
methods had improved as a result of the 
Hughes investigation, so the accident and 
health problems would perhaps be remedied 
as a result of his proposed investigation.” 


Legal Conflicts 
in Group Insurance 


One of the most interesting problems 
from the legal point of view involves the 
group contract covering employees in various 
states and the question of state regulation. 


23 The Insurance Field, April 27, 1951. 
2 The National Underwriter (Life Ed.), Feb- 
ruary 23, 1951. 
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Of these, the union-negotiated group insur- 
ance and welfare plans have actually out- 
distanced statutory authority according to 
Gordon C. Reeves, * assistant general coun- 
sel of Lincoln National. 


Mr. Reeves used as an example a proposed 
group plan under which contributions of 
two or more employers are made to a fund 
jointly administered by employer and union 
representatives. In this case, the administra- 
tors requested bids from more than 60 life 
companies and furnished the following in- 
formation: Various local unions affiliated 
with an international union had negotiated 
with the employers of their members for the 
establishment of a health and welfare fund 
to be made up by employer contributions. 
The fund was to be administered by six 
trustees—three representing the union and 
three the employers—and was to be used 
to purchase group life, accident, hospital- 
ization, surgical and disability benefits for 
50,000 employees residing and working in 
22 states. 


The interstate complexities of this situa- 
tion are more clearly apparent when one 
examines the statutes of the various states 
concerned. The attorneys for the union had 
assumed that since the group policies would 
be valid in the state in which they were 
issued, they would therefore be valid in each 
of the 22 states where the employees resided. 
Recent court decisions and state interpreta- 
tions, however, indicate that this validity 
will not necessarily be conclusive as far as 
the regulatory bodies of the other 22 states 
are concerned. 


Mr. Reeves mentions three state inter- 
pretations concerning group policies issued 
outside the state and covering risks within 
the state: 


Texas: The Texas board of commissioners 
has ruled that if a group policy issued 
outside of Texas by a company licensed 
in that state insures any residents of Texas, 
eligibility of the group must be determined 
by Texas law. 

Michigan: The Michigan Attorney Gen- 
eral has ruled that a foreign insurer issuing 
a group policy outside of Michigan under 
one of the trusteed plans of insurance is 
doing business within that state if Michigan 
residents are covered. 

Massachusetts: The Attorney General of 
Massachusetts has ruled similarly to the 
board of commissioners of Texas and raises 
the question of the applicability of the 
resident-agent laws of the several states to 
interstate group insurance. 


Mr. Reeves felt that the Texas ruling 
was an extraterritorial regulation of an 
insurance transaction but conceded that the 
more recent court decisions on this subject 
seem to measure the extent of the state’s 
legislative and regulatory jurisdiction over 
extrastate contracts by the degree of the 
state’s governmental interest in the transaction. 


“So long as the U. S. Supreme Court 
continues to play its role of self-denial 
under the due process clause, the states 
where the insurer or insured reside or 
where the contract is made, can assert their 
interest even to the extent of enacting 
inconsistent regulations. The residence of 
trustees of a welfare fund, the domicile of 
an employer or residence of an insured em- 
ploye are sufficient minimum contacts to 
permit regulation and each state may re- 
quire an insurer licensed in such state to 
conform its group life policy to the eligi- 
bility standard prescribed by it,” he declared. 


[The End] 


NO DAMAGES WHEN AIRBORNE FLOWERS WITHERED 


An Oklahoma florist failed to recover 
damages for flower spoilage caused by 
delays in transit by an airline when the 
rule was followed that the tariffs filed 
by an airline with the Civil Aeronautics 
Board become a part of the contract of 
transportation. 

In the particular case, the carrier’s 
tariffs provided that no obligation is 
assumed to complete transportation 
within a certain time. Such rules, the 
court said, are within the authority con- 
ferred by the Civil Aeronautics Act. 


* The National Underwriter, October 12, 1951, 
Pp. 28-30. 


Accident and Health Insurance 


Any attack upon the alleged unrea- 
sonableness of any provision of any filed 
tariff must be first made to the Civil 
Aeronautics Board under the so-called | 
“primary jurisdiction” rule, the court | 
held, and the statutory remedies must | 
be exhausted before the courts have 
jurisdiction to question the reasonable- 
ness of any provision.—Furrow & Com- 
pany v. American Airlines, Inc. United | 
States District Court, Western District | 
of Oklahoma. January 9, 1952. 3 Avi. 
17,915. 
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Reprinted from the October, 1952 issue of the Federation 
of Insurance Counsel Quarterly is this article describing 


Courtroom Impressions 


and Experiences from 


Dr. Fanning is the medico-legal consult- 
ant of the Chicago Transit Authority, 
which operates the public motor bus, 
elevated and streetcar transportation 
systems of the City of Chicago. 


WANT to acquaint you with the im- 

pressions I have gained regarding per- 
sonal injury claims and lawsuits and my 
experience as medical counsel for the Chicago 
Surface Lines and the Chicago Transit 
Authority. 


Perhaps it would be well to begin by 
defining my duties as medical counsel for 
the Chicago Transit Authority. It may be 
asked: “What is a medical counsel? What 
sort of bird is he?” In my opinion a 
medical counsel is an individual who has 
acquired an M. D. degree under proper cir- 
cumstances, who has been trained in various 
fields of medicine and surgery and who acts 
as an aid to an attorney charged with the 
responsibility of presenting a medical prob- 
lem to a court and a jury in such a way that 
it will be understandable to the untrained 
mind. I advise, with respect to medical 
matters, the trial lawyers and also the de- 
partments which handle claims and litiga- 
tion. My work is largely with lawyers. 
I am seldom called upon to testify; I 
believe I have only testified about four 
times over a period of many years. 


It is my duty to take a given file, read it 
from beginning to end, gain some idea of 
the facts concerning the accident, study the 
activities of the individual following the 
accident, read every paper in the file, re- 
gardless of its seemingly trivial nature, 
which may have some bearing on the 
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medical picture and make recommendations 
to the trial attorney or the adjuster as to 
the best manner in which his case should be 
prepared from a medical standpoint. This 
may involve the taking of depositions of 
hospital record librarians and attending 
physicians, or it may include the recommen- 
dation that claimant or plaintiff be examined 
by a physician of our choice. After we are 
satisfied that we have obtained all the informa- 
tion available, the case is than prepared for 
trial or the trial attorney or claim agent may 
begin negotiations for settlement on the 
basis of the information at hand. 

A physician undertaking this type of 
work should have in mind that he is strictly 
an aid to a lawyer, but, if he is not prop- 
erly trained in courtroom atmosphere and 
certain essential rules governing the pres- 
entation of evidence, he is about as useful 
to an attorney as an attorney would be if 
he were to act as an assistant to a surgeon 
performing an operation. 


A doctor who devotes his time to this 
work must have the following attributes: 


(1) A professional interest in this field of 
medicine, 

(2) The ability to gain the friendly co- 
operation of members of his own profession. 

(3) A mind elastic enough to understand 
another doctor’s point of view when there 
is a difference of opinion. After all, as has 
often been said with some truth, medicine 
is not an exact science. But the medical 
counsel should not allow his mind _ to 
stretch so far as to indulge in fantastic 
theories to the disadvantage of the trial 
lawyer. On the other hand, if, after a 
study of all the medical facts of a case, he 
finds that the attending physician’s diag- 
nosis is correct even though it cannot be 
proved, for instance by X-rays, he should 
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Physician’s Viewpoint 


not hesitate to advise the attorney to that 
effect. 


(4) He should acquire sufficient experi- 
ence to prepare opinion experts so that 
they will not expound theories which do 
not appeal to the psychology of the average 
juror. 


(5) He should develop the art of pre- 
paring medical reports to the trial attorneys 
in such a way that if he cannot be present 
during the trial, the attorney will be able 
to determine the preferable procedure to 
follow from a medical standpoint. Some- 
where in the report suggestions should be 
offered as to how it could be presented, 
what further investigations should be made 
and what records should be subpoenaed. 


(6) He should keep abreast with medical 
articles and books written by various doctors, 
especially “those who live in the area in 
which he, the medical counsel, resides, 


(7) He should recognize that each trial 
lawyer tries his cases according to his own 
particular personality and technique, and it 
is paramount for the medical counsel to 
adapt himself to the individual attorney's 
ways and desires. In many instances it is 
better for the doctor to offer advice in a 
subtle way rather than to project his own 
theory into the case too forcibly. For in- 
stance, in discussing a case with a trial 
lawyer, the doctor may have something in 
mind that the lawyer should do. A little 
remark pertinent to the case may arouse 
the interest of the trial lawyer and he will 
begin to discuss the idea of his own accord. 


At the risk of relating already-known in- 
formation, I believe it would not be amiss 
to acquaint you with some of the problems 
in this field of medicine. Whether you are 
a trial attorney or not, you should all be 
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By DAVID J. FANNING, M.D. 


vitally interested in these problems, because 
the clients you represent are directly or in- 
directly concerned with what is going on 
today in the field of personal injury law- 
suits. 

The practice of medicine is the same in 
Labrador as it is in Podunk or in South 
Africa. This cannot be said of the practice 
of law. I believe you will agree with the 
statement that the rules of law differ greatly 
in the various states. This is particularly 
true in the field of personal injuries. Part 
of my duties is to travel to other states to 
be present at depositions, and it is interest- 
ing to find the differences in rules govern- 
ing the presentation of medical evidence. I 
mention this only because one wonders why 
opinions differ so widely in the various 
states; it tends to confuse the lay public. 


Only recently a Chicago judge made the 
statement that it was his belief that any- 
body sustaining an injury was entitled to 
compensation regardless of whether or not 
the defendant was responsible for his or her 
injury. During the years between 1934 and 
1940 one corporation I represent medically 
obtained 421 directed verdicts in the various 
courts. Between the years 1940 and 1951 
that same corporation in the same type of 
lawsuit has had only 16 directed verdicts. 
The difference in the number of directed 
verdicts is due only to the difference in 
judicial interpretation. 


I shall not attempt any dissertation on con- 
tributory negligence. No attempt will be 
made to question the wisdom of our courts 
today in their interpretation of the ap- 
plicable rules. I can only say that my ex- 
perience shows a startling difference in the 
rights of defendants during the last ten 
vears. 
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For purposes of clarity, medical prepara- 
tion is divided into two categories—cases 
still in the claim stage and those wherein a 
suit has been filed. 


Claim files come to the medical depart- 
ment rather early. Not all the investigations 
which later may become necessary have 
been completed. There is usually a brief 
medical report from the attending physician 
and probably reports of one or two visits 
by an investigator. I have always con- 
sidered that this is a very important period 
in medical preparation. We must assume 
that every claim is a potential lawsuit. It is 
at this time that medical advice may pre- 
vent considerable trouble later on. If the 
doctor is on his toes, he makes a thorough 
study of the entire file, including what the 
claimant did immediately after the accident, 
what treatment was rendered and by whom 
and where, the claimed injuries and the 
observations, if any, of the investigator, and 
he endeavors to visualize the future possi- 
bilities. For instance, if the attending 
doctor in his report mentions a sacroiliac 
sprain or subluxation of a sacroiliac joint, a 
fractured back, a sudden prolapse of the 
uterus, concussion of the brain with un- 
consciousness Or-any one of a number of 
disabilities which should immediately in- 
capacitate the person, and if the adjuster in 
his report states that when he called at the 
claimant’s home a few days after the ac- 
cident, the person alleged to have been in- 
jured answered the doorbell and appeared 
to be in good health, it may reasonably be 
assumed that this is a case in the early 
stages of a so-called build-up. This assump- 
tion may be somewhat verified by the state- 
ments of witnesses, the police report, etc. 


On the other hand, there are many cases 
still in the claim stage that reach the desk 
of the medical counsel which obviously, 
from information already in the file, appear 
to be of a dangerous nature. An interview 
with the attending physician may be of 
great value. We endeavor to ascertain the 
attitude of the attending physician, his diag- 
nosis and treatment and how he arrived at 
such a diagnosis to obtain information as to 
how long his patient will be incapacitated 
and, during the conversation with him, to 
find out if he has any knowledge as to how 
the accident happened. While on the sub- 
ject of interviews with attending physicians, 
I might say that I have found that some- 
times great harm can be done by trying to 
educate them to our point of view. We 
must have in mind at all times that a physi- 
cian is no different from anyone else in his 
desire to enhance his income, and, regard- 
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less of how ethical he may be considered 
among his colleagues and the public in gen- 
eral, the doctor’s desire is to help the in- 
jured person rather than us. The claimant 
may be his personal friend, an old patient 
or be acquainted with many of his patients. 
Therefore, we should be careful in our con- 
versation with these doctors as to: what we say. 


One of the best illustrations I remember 
in this connection concerned one of our 
attorneys who, several years ago, had a case 
involving a collision between a streetcar 
and a truck. At the time of the collision 
there was a passenger on the streetcar who 
was a fish peddler. The evidence in the file 
showed conclusively that he was standing 
on the rear platform and that his basket of 
fish was on the floor. The impact between 
the vehicles was not very great, but it was 
enough to disturb the equilibrium of some 
of the passengers. The evidence in the file 
further showed that the fish peddler got off 
the rear platform with his basket, walked 
on the street to the front of the car to see 
what had happened, stood around for some 
ten or fifteen minutes and, after the track 
was cleared, returned to the rear platform 
with his basket and rode to his destination. 
He eventually made a claim against the 
Chicago Surface Lines for concussion of the 
brain, unconsciousness and resulting epilepsy. 
When the attending physician was inter- 
viewed, I was present and heard this ques- 
tion asked by the doctor who interviewed 
him: “How the devil could the man have 
been rendered unconscious when we know 
he got off the rear platform with his fish, 
walked to the front of the car and later 
returned to the rear platform and _ pro- 
ceeded to his destination?” I recall that 
the attending physician answered: “If that 
is true, I thoroughly agree with you.” 
When the case came to trial six months 
later, plaintiff's attorney in his opening 
statement claimed that plaintiff was always 
on the front platform and that the force of 
the collision had thrown him out into the 
street, and he produced verifying witnesses. 
It was believed at the time that this so- 
called friendly attending physician, who 
happened to have a large medical bill in the 
case, transmitted our theory to plaintiff's 
attorney who prepared his case accordingly. 


It is sometimes difficult to convince doctors 
that they should talk to us at all. This is 
usually because they feel that they have no 
right, from an ethical standpoint, to discuss 
these matters. However, over the years we 
gain an acquaintance with most of these 
doctors, and we try to build up a friendly 
relationship. As I have heretofore sug- 
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gested, it is important to ascertain from the 
attending physician what he has in mind 
from a medical standpoint—whether it is 
for or against us—for the reason that our 
trial attorney will then know with what he 
will be confronted and we can begin to 
prepare our medical defense on that basis. 


As to the second category, that is, when 
a case has reached the lawsuit stage and is 
referred to one of our attorneys, it is gen- 
erally found that the file is much more 
complete. By this time there are several 
reports from the legal investigator, and, in 
the majority of instances, there are medical 
reports from doctors, other than the original 
attending physician, who have been called 
in consultation either by plaintiff’s attorney 
or by the attending physician himself. We 
now begin to get a clearer view of plaintiff's 
intentions from the standpoint of the 
medical angle, which should enable us to 
visualize the kind of medical defense ap- 
propriate to the case. 


If I may refer back to the claim stage, 
our main function at that time is in an ad- 
visory capacity to the claim manager as to 
what he may expect from a medical stand- 
point, but, when the case reaches our office 
after suit has been filed or after it has 
been referred to one of our attorneys, it is 
our function to prepare a sensible and ade- 
quate medical defense and the proper doctor 
to present it. To do this it is necessary for 
us to stray a little from the strictly medical 
information in the file, because, while medical 
reports are of direct interest to the medical 
counsel, all other information in the file is, 
in a way, indirectly corelated to the medical. 
The file should be studied from top to bot- 
tom; a recheck should be made with the 
attending physician and interviews had with 
consultants, if any; a thorough study should 
be made of reports from the legal investi- 
gator, police, adjuster and witnesses. It 
should be especially ascertained whether or 
not plaintiff signed an identification card or 
hospital admission record, for it stands to 
reason that if a person claims to have been 
rendered unconscious and it is found that 
the name and address were personally 
signed on the card and the individual 
clearly identified himself or herself at the 
scene of the accident or later, it can be 
assumed that the person was not uncon- 
scious as claimed. I recall that in many of 
our cases these cards have been of great 
value from the standpoint of medical de- 
fense. The witnesses to the accident may 
describe in their statements how plaintiff 
acted immediately after the occurrence, and 
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sometimes these statements may differ from 
those of the plaintiff. 


Examining 
Hospital Records 


I wish to stress the importance of ex- 
amining hospital records. It is not enough 
to study only the medical records. Every 
paper contained in the record should be 
carefully scrutinized, including communica- 
tions between hospital authorities and plain- 
tiff or plaintiff’s attorney, reports of internes, 
orderlies, nurses and laboratory, as well as 
police reports which sometimes give a 
history of how the accident occurred and 
the condition of the individual upon arrival 
at the hospital. A study should also be 
made of the clothing list turned in by the 
patient. In this connection I recall that in 
about 1943 a woman claimed she fell in one 
of our streetcars and, as a result, im- 
mediately began to hemorrhage from the 
uterus. In his testimony the attending 
doctor substantiated her claim of hemor- 
rhage and stated that he treated her for 
such hemorrhage while she was in the hos- 
pital. The hospital record contained a 
descriptive list of the contents of her hand- 
bag and the clothing worn by the lady 
upon her arrival at the hospital. This paper 
was signed by plaintiff, acknowledging that 
the list was correct. It was also signed by 
the hospital attendant who had collected 
the articles for safekeeping. We were able 
to produce this witness to testify that she 
recalled the patient very well and that no 
sign of blood was present on the clothing 
at the time it was collected. She further 
stated that if there had been blood on the 
clothing, there would have been a laundry 
receipt for washing and sterilizing, but no 
such receipt was contained in the records. 
We were also able to produce two nurses 
who cared for this lady while she was in 
the hospital, and they denied that she had 
hemorrhaged at any time during her stay. 
They both testified that if such a condi- 
tion had existed, they would have made the 
proper notations in the hospital record. In 
this particular case the jury found defend- 
ants “not guilty.” It was felt that the facts 
heretofore stated contributed in no small 
way to that result. 


As a general rule there are five different 
types of cases which eventually reach the 
courtroom: 


(1) Where the liability is against us and 
the claimed injuries are in dispute; 
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(2) Where the liability is against us and 
there are acknowledged injuries but plain- 
tiff is asking too much money; 


(3) Where the liability is questionable 
and the injuries are acknowledged; 


(4) Where the liability is questionable 
and the claimed injuries are an obvious 
build-up; 


(5) Where there is reason to feel that the 
accident did not happen and the injuries 
were not sustained in the manner claimed. 


We in the medical profession are called 
upon more often in cases described under 
numbers 1, 4 and 5 in which the claimed 
injuries are in dispute. 

In what manner are we supposed to do 
our work? A physician’s activities, whether 
they be in private practice or confined to 
the industrial world, should be governed by 
the principles of medical ethics as defined 
on June 4, 1850, by the Illinois State Medi- 
cal Society and revised by the House of 
Delegates of the American Medical Associa- 
tion at its 1949 convention in Atlantic City. 


Important Medical 
Code Sections 


The most important sections of the 
medical code which have a relation to our 
work are, briefly, as follows: 


Chapter I—Section 1—The prime object 
of the medical profession is to render serv- 
ice to humanity. Whoever chooses this 
profession assumes the obligation to con- 
duct himself in accord with its ideals. 


Section 2—The profession of medicine, 
having for its end the common good of 
mankind, knows nothing of national enmi- 
ties, of political strife, of sectarian or racial 
prejudice. 


Section 5—The medical protession con- 
siders it ethical for a physician to appear at 
the request of a component or constituent 
medical society or nonmedical audience for 
the purpose of speaking upon a_ medical 
subject for the general information of such 
audience for the public good. 


Section 7.—An ethical physician will ob- 
serve the laws regulating the practice of 
medicine and will not assist others to evade 
such laws. 


Chapter II—Section 2—Confidences con- 
cerning individual or domestic life entrusted 


by patients to a physician and defects in 
the disposition or character of patients 
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should ‘never be revealed unless their 
revelation is required by the laws of the 
state or by proper legal processes. 


As stated heretofore, these few, briefed 
sections of the Code of Medical Ethics are 
mentioned because they are related to the 
work in which we are engaged. Bear in 
mind that these are not laws of the state 
but may be considered as bylaws of the 
medical society. A few of them are en- 
forceable by courts. Most are enforced 
only by duly constituted persons within the 
society itself. Penalties can be exacted by 
the society for their violation. From our 
experience we know, or at least feel, that in 
personal injury lawsuits there are many 
flagrant violations of these rules. 


What we do in connection with this work 
should be done in an ethical manner. While 
such procedure may sometimes delay prepa- 
ration of a case and cause some incon- 
venience, by adherence to this code we find 
ourselves being held in good repute by our 
respective colleagues and by the courts. 
That is why I wish to re-emphasize briefly 
Section 2 of Chapter II, that is: Confi- 
dences entrusted to a physician should never 
be revealed unless required by the laws of 
the state or by proper legal processes. 


What is said may be considered by some 
of you as being elementary and generally 
to be classified as “high school stuff,” but 
the wisest and best man is he who now and 
then refreshes his memory by a restudy of 
his catechism, so to, speak, and a review of 
past lessons and mistakes, if any. We may 
compare ourselves to the automobile driver 
who goes along fairly well day after day 
and, because nothing untoward happens, 
gradually falls into the careless habit of 
forgetting the elementary rules of driving. 
Not until he passes a wreck on the road 
does he become conscious once more that 
he has been ignoring red lights, passing 
stop signs, etc. With this realization he 
then slows down and begins to review the 
rules of the road. So it is that in the 
exigencies of our daily routine of preparing 
cases, we are likely to acquire what | 
choose to call “preparation fatigue,” and, as 
a result, little but important things that 
need to be done may be overlooked. 


It is safe to say that everything we do 
in this line of work is based upon our ex- 
periences. Decisions made in the settle- 
ment and trial of these cases are governed 
not only by your interpretation of the law 
and the medical reports but also by ex- 
perience in somewhat similar cases. Fre- 
quently we have been confronted with 
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written statements and testimony by mem- 
bers of the medical profession that were 
contrary to medical facts. One would like 
to believe that these questionable medical 
claims were based upon honest differences 
of opinion, but one is forced to the con- 
clusion that they cannot be thus classified, 
rather, that many of them have been made 
for the express purpose of aiding and abet- 
ting a medical fraud. 

When one hears a physician with wide 
clinical experience testify that prolapse of 
the uterus or cystic degeneration of an 
ovary is due to one act of external trauma, 
that thyroid disease in its various forms is 
directly the result of injury or that gastro- 
intestinal ailments, such as gallstones, are 
caused by drinking coca-cola from a bottle 
alleged to contain foreign substance, a doc- 
tor must feel that such testimony is a 
deliberate misstatement. This sort of testi- 
mony is not confined to the corner doctor or 
the general practitioner but is frequently given 
by so-called “brass hats” of. the profession. 
Some of our leading physicians frequently ap- 
pear as plaintiffs’ witnesses and testify that 
there are fractures of the spine and coccyx. 
Upon close scrutiny of the X-rays, however, 
these are found to be nothing more than con- 
genital anomalies. 

You may wonder why I mention what 
may appear to be picayune matters. When 
analyzed, I believe you will agree that they 
form the substance of our problems today. 
We physicians who confine ourselves to 
defense work are commonly classified as 
defense men, and there is conscious pride 
in this appellation. Sometimes we are ac- 
cused of being prejudiced. Perhaps we are 
a little prejudiced, but our prejudice, if any, 
is never carried to the extent that we fail 
in integrity and truth. There is comfort in 
the knowledge that our aim is to ascertain 
the true clinical picture. If we find, upon 
investigation, that plaintiff's medical claims 
are proper, we do not hesitate to so advise 
the attorney. If, on the other hand, we 
believe them to be exaggerated or false, we 
are charged with the responsibility of de- 
fending such claims and of aiding in the 
presentation of our viewpoint to a jury by 
ethical means. 


Suggesting Attorney 
to Patient 


Is it ethical for a doctor to suggest an 
attorney to his patient? This question has 
been discussed pro and con at medical meet- 
ings I have attended. When an accident 
happens in which a person is hurt, there 
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are three interested parties: (1) the injured 
person; (2) the individual charged with the 
injury; and (3) the doctor treating the 
injured. 

I think it can be agreed by all that when 
a person is injured he is entitled to the 
advice of two persons: (1) a qualified 
attending physician and (2) a qualified 
practitioner of law. 

I believe we all will agree that the prac- 
tice of some doctors in urging the patient 
to engage a particular attorney is improper 
and should be discouraged. A doctor should 
no more hold himself out as a judge of 
attorneys than as an adviser on any matter 
of law, which is indeed outside the realm 
of his professional knowledge. It further 
appears, however, that a doctor may have 
the right to suggest the name of an attorney 
if the patient says he does not know one 
and expressly asks his doctor to make such 
suggestion. This latter circumstance is the 
only case in which a physician is justified 
in giving an attorney’s name to his patient. 


Sometimes there are agreements between 
a doctor and a lawyer which are of such 
nature that their relationship is definitely 
improper. For example: if a doctor refuses 
to care for injured persons until a contract 
has been signed with the attorneys desig- 
nated by him; if he refers personal injury 
cases to attorneys with the understanding 
that the medical fee is to be paid at once; 
or if he refers his cases on a contingent 
basis with the agreement that if no money 
is collected, no medical fee is to be paid 
but, if payment is made by the defendant, 
the medical fee is to be doubled and, in 
some instances, trebled, or a percentage of 
the attorney’s fee is to be forthcoming. 
These practices, in my opinion, are vicious 
and definitely unethical for two reasons: 
(1) They provide a motive which may induce 
the doctor and the attorney to exaggerate 
the injuries and to change the history of the 
facts of the accident; and (2) it is contrary 
to the rules and ethics of the medical pro- 
fession to split fees directly or indirectly. 


There is one complaint that I have heard 
from doctors who do not make a practice 
of referring their patients to lawyers. This 
complaint concerns the fact that many 
claims are settled directly with the patients 
and, as a result, the medical bills are not 
paid. They have the feeling that if they had 
referred the case to an attorney, both pa- 
tient and doctor would have been protected. 
I think it would be better, when a claim is 
settled and the doctor’s bill is assumed, for 
the company making the settlement to write 
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a letter directly to the doctor advising him 
of such action and thanking him for his 
cooperation and his courtesy. This would 
create a better feeling between the company 
and the doctor. 


Many times I find myself having coffee 
and doughnuts with various attorneys en- 
gaged in the practice of personal injury law- 
suits. This pleasant little time is spent with 
so-called plaintiffs’ and defendants’ attor- 
neys. Quite naturally the subject is usually 
confined to the proper way to handle claims 
and the trial of a case. I have often heard 
the remark that the reason so many law- 
suits are filed is because it is the practice 
of claim agents and those in charge of the 
legal departments of large corporations to 
offer injured persons a settlement which is 
not attractive to them. For instance, a claim 
agent, in an effort to make a good record, 
will try to settle a case for a few hundred 
dollars whereas, as a matter of fact, experi- 
ence teaches us that it is worth much more. 
Maybe the over-all picture might seem to 
the company concerned to justify this prac- 
tice, but my personal opinion is that it does 
not. I have known of hundreds of instances 
wherein this practice has driven claimants 
into the arms of an attorney. It also en- 
courages the treating physician to cooperate 
with the attorney. Asa result, many of these 
cases become major lawsuits instead of 
minor claims. I will frankly state that it 
would be far better for insurance com- 
panies and corporations engaged in the 
industrial field, who are exposed to a great 
number of these claims, to take into con- 
sideration that times change, that the mone- 
tary value has changed and that they cannot 
think in terms of 1936, 1937 and 1940. They 
must realize that this is 1952, and, if they 
do not encourage the claimant by offering 
greater sums, the jurors may decide the 
issue to the utmost satisfaction of the plain- 
tiff. Even in cases where it is thought there 
is a good defense on the liability, some con- 
sideration should be given to settling the 
case. It is all right to feel that you will not 
pay one cent for tribute, but practical ex- 
perience teaches us that the jurors will 
compel you to pay the tribute to a greater 
extent. I know of one large corporation in 
Chicago which has given its adjusters 
greater leeway in this respect, and it has 
paid off in dividends. 


Early Settlement of Claims 


It seems advisable to settle a claim as 
early as possible so that there will be less 
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chance to build up actual loss in wages and 
medical expense. This is especially true in 
minor or questionable injuries. One must 
realize that even a citizen with good reputa- 
tion becomes a little on the avaricious side 
when he believes he can obtain money as a 
result of an accident. The claimant is more 
likely to be influenced by both the doctor 
and the attorney to remain away from his 
work longer than is necessary. In this con- 
nection it has been my experience that most 
claimants return to work promptly upon 
settlement of their cases. It may be neces- 
sary to offer a littke more money than the 
file indicates, but in the majority of in- 
stances, by encouraging these persons to 
discontinue laying off work and to cease 
medical treatment which, in many instances, 
is only physiotherapy such as heat, light and 
massage for alleged painful muscles and joints, 
I believe you will eventually save money. 


I do not want you gentlemen to feel that 
my statements imply that we have lost our 
courage; such is not the case. The time to 
show plenty of courage is when you are 
fully convinced that the claimed injuries 
are nothing but a fraud. I am talking about 
cases in which injuries have been actually 
sustained and are substantiated. The public 
today resents an adjuster coming out to the 
home or hospital and trying to rush a settle- 
ment for an amount of money that some- 
times insults them. Each adjuster or claim 
agent should try to visualize himself in the 
same position as the injured person and say 
to himself: “What would I do under similar 
circumstances ?” 


I feel that the adjuster, to a great extent, 
is under the dominance of the head of the 
claim division. Some claim department heads 
are tough with their field adjusters and 
limit them to sums which are sometimes 
ridiculous; others, by their broad experience, 
common knowledge of human nature and 
the methods of plaintiffs’ attorneys, become 
wise and, as a result, beat plaintiffs’ attor- 
neys to the punch. It will be found that 
the latter type of claim department head 
lasts much longer at his job. 


Experiences of the last ten years have 
taught us that the appellate court is not 
likely to reverse a jury’s verdict based upon 
an erroneous record as it did in former 
years. Most verdicts that are reversed now- 
adays are based upon technical errors in 
instructions rather than any proof of con- 
tributory negligence or preponderance of 
either medical or factual evidence. 
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Importance 
of Preparation 


The importance of preparation should be 
mentioned. This means both legal and medi- 
cal preparation. Some excellent attorneys 
spend the major portion of their time in 
preparing the factual defense, and, when the 
case comes tg court, they are woefully lack- 
ing in medical defense. While they may 
present a careful defense as far as the occur- 
rence is concerned, they find themselves 
behind the so-called eight ball when the 
opposition throws everything at them re- 
garding the medical damages. It is then that 
they call for help, but it is too late—the best 
experienced medical aid is compelled to pre- 
pare his work in a hurry and the defense in 
reference to the damages is so inadequately 
presented that all the good impressions the 
jurors may have had regarding the defense 
on the facts are forgotten. 


If the attorney is thoroughly acquainted 
with the viewpoint of the doctors he plans 
to use, both as to their direct testimony and 
their reaction to the probable cross-exami- 
nation, there will be little necessity for his 
being interrupted during presentation of the 
medical testimony. I do not believe that an 
attorney’s best interests are served when he 
relies too much upon his medical counsel 
to acquaint him with the medical picture 
during the time his mind is concentrated 
on trying the case. It is realized that the 
attorney is busy and under stress and strain 
during the trial, and the medical counsel 
should bother him as little as possible. In 
order to obviate this it would be better for 
the attorney to arrange his time so that he 
can be present during medical conferences 
and can judge from the discussion just how 
he wants to present his medical testimony 
and the order of its presentation. Trial 
attorneys should not take too much for 
granted. They should not depend upon all 
medical reports they receive. It has been my 
experience that some reports are not reliable 
and have no scientific basis, whether they 
come from ordinary practicing physicians or 
from specialists in some particular field. 


When a case is assigned to an attorney, 
he may become lax in his medical prepara- 
tion because he may have in mind that the 
case will most likely be settled. The medical 
features of each case should be thoroughly 
prepared whether or not settlement is con- 
templated, because there is always a chance 
that the attorney will be compelled to try it. 
The more thoroughly the medical evidence 
is prepared, the better the opportunity for 
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settlement. Undoubtedly you have all heard 
the admonition: “The best way to settle a 
case is to prepare to try it.” 


A medical man’s opinion should be the 
same whether the asking price is $1,000 or 
$30,000. He should not commit himself by 
statements to fit the convenience of one 
case because it can be settled for $1,000. 
Legal men usually have long memories, and 
a doctor’s previous statements may later 
embarrass him when he is forced to prepare 
a strong medical defense wherein the same 
medical circumstances apply but the asking 
price is $30,000. A doctor must be consistent. 
He must not be influenced unduly by mat- 
ters other than the medical features. 


Quite often trial attorneys find themselves 
representing codefendants. I believe it is 
wise to confer with the codefendant’s attor- 
ney regarding presentation of the medical 
defense. You may quarrel all you like over 
the liability, but I believe it is a mistake not 
to have a solid, unified medical defense. It 
is recognized that attorneys engaged by 
certain insurance companies are difficult to 
deal with, and, for some unexplained reason, 
you may have presented to you medical 
reports of physicians employed by these 
companies which, in many respects, are 
harmful to the medical defense. Early con- 
tacts with these attorneys and doctors may 
give you an opportunity to eliminate medi- 
cal conflict when the case is tried. 


Selection of Jury 


It may sometimes be advisable for the 
medical adviser to be present during selec- 
tion of the jury, especially if there is reason 
to feel that the case will require the pres- 
ence of several doctors on both sides. Fre- 
quently I have wondered if it might not be 
well for the attorneys to inquire of each and 
every juror whether he or she is acquainted 
with the doctor or the doctors they have 
reason to feel will testify in the case. It may 
be necessary to subject one or more of these 
physicians to severe cross-examination. Cer- 
tainly it would not be desirable to have one 
of their patients on the jury. This has ac- 
tually happened on several occasions. In 
one case I know about, the result was 
disastrous. 

Attorneys differ in their method of select- 
ing jurors. Some of them prefer to pick 
individuals employed in certain occupations. 
One successful attorney of my acquaintance 
had the opinion that an alert waitress, waiter 
or bartender, employed in a place of good 
repute and atmosphere, acquires a better- 
than-average knowledge of human behavior 
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and would more likely detect a phony than 
the average citizen engaged in an occupa- 
tion that does not require contact with the 
public under the same circumstances. 


I believe it is well sometimes to inquire 
of prospective jurors, without becoming too 
personal, their opinions and experiences re- 
garding certain disabilities. This is especially 
important if a hernia case is being defended. 
The average lay person has preconceived 
notions regarding the cause and effect of 
hernia. Very recently a well-known attorney 
decided to obtain such information from the 
panel. He was shocked by the admission of 
one person that her father had been bed- 
ridden for eight years as a result of a large 
hernia which she thought was due to a fall 
he sustained while at work. Needless to say, 
in that particular case if such inquiries had 
not been made, it is anybody’s guess what 
might have happened. Incidentally, I might 
add that it was discovered that two other 
prospective jurors had definite, preconceived 
notions regarding this ailment. It might be 
better to assure yourselves that the jury will 
keep their minds open on the cause and 
effect of the disability in question until they 
have an opportunity to judge from the 
medical testimony. 


My thought regarding the opening state- 
ment is that the attorney should be fully 
acquainted with what can or cannot be 
proved medically. An attorney may some- 
times, in order to impress his opponent, 
promise to prove by medical testimony 
something which cannot be proved. I admit 
this is not common practice and it is only 
done for the psychological effect upon the 
opponent, but, if you ever fall from grace 
and do so, you had better be sure it will 
work, otherwise you will have to consult 
your finance department instead of the 
medical adviser. 


The presence of women on the jury has 
changed the atmosphere of the courtroom. 
A woman’s attitude regarding medical as- 
pects is different from that of a man. They 
are the ones who have cared for youngsters 
during sieges of illness and were present 
when the doctor called. It is they who visit 
the sick in hospitals and call on their rela- 
tives when they are indisposed. They are 
habitually more inquisitive than men about 
bodily ailments. Therefore, they have a 
keener interest in any information given to 
them pertaining to human disabilities. As a 
result, they are more medically conscious 
than men. It is my belief that if a woman 
juror has the opportunity to listen to an 
interesting qualified medical witness, your 


case will not be jeopardized. The doctor or 
doctors who are selected should not only 
have an excellent reputation and ability but 
they should also be articulate enough to be 
able to tell the court and jury precisely 
what their findings are so that even a juror 
who is on the dull side may understand 
them. It is desirable for a doctor to have 
persuasive ability. He should ,be educated 
by both the medical adviser and the trial 
lawyer concerning the contemplated cross- 
examination and should be advised as to his 
proper demeanor in the courtroom. He 
should not only know but also be able to 
explain the medical features in simplest 
English. A question of doubt should never 
be left in the minds of the jurors regarding 
the medical evidence. This part of the case 
should be as clear as any other part of the 
defense. 


Women are less likely to classify a wit- 
ness as a quack. Therefore, women usually 
give weight to testimony given by such 
individuals. In a city like Chicago, with its 
mixed population, there are many persons 
who are influenced by modern advertising 
through the radio, newspapers, magazines 
and even through the advertisements on 
streetcars. There are individuals who be- 
lieve that a bottle of snake oil cured their 
pip or that their osteoarthritis or some other 
chronic ailment was markedly improved by 
the advice of a person who may be classi- 
fied as a charlatan. I have never had a clear 
definition given to me of where quackery 
begins and ends. We all have a fair compre- 
hension of the subject, but it is dangerous 
to assume that everyone on the jury has 
complete faith in medical practitioners and 
no confidence in the others I have mentioned. 


‘‘Might or Could Be’’ Device 


I would like to discuss briefly the hypo- 
thetical question which is used in the State 
of IHinois to connect certain medical dis- 
abilities with a described accident. I meet 
many doctors who tell me that when they 
notify a plaintiff’s attorney that they do not 
consider a disability as being connected with 
an alleged accident, they are advised that 
their testimony does not have to be specific, 
that the only thing they have to say is that 
“there might or could be a causal connection 
between the state of ill-being and the acci- 
dent.” When I hear lawyers establish a 
prima-facie case by use of vague language 
and this type of indefinite opinion, I wonder 
what would happen to many claims and law- 
suits if it were decided by the upper courts 
that a case could not be so easily made out. 
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* 
When a false medical claim is made, 
the real guilty party is the doctor. 

e 


Often have I made the statement, and I 
wish to repeat it, that when a false medical 
claim is made, the real guilty party is the 
doctor. No matter how anxious an attorney 
may be to present a false medical claim, he 
cannot do so unless the doctor or doctors 
in the case furnish him the material. Many 
times in various courtrooms, after opposing 
lawyers and doctors have been advised why 
a medical claim has no scientific basis, they 
have put forth a show of smugness and an 
appearance of confidence and ‘remarked: 
“So what? All we have to do is to make 
out a prima-facie case on the facts and have 
a doctor testify that the condition or dis- 
ability might or could be due to an accident, 
and the case is in the bag.” 


A legal-minded person would most likely 
say: “Well, it’s the law. What is wrong 
with that?” As a lay person who has wit- 
nessed its results, I] have difficulty in under- 
standing why it should continue to exist in 
Illinois, especially when a different rule 
governs in other states. I understand that 
this particular phraseology is used because 
the courts feel that a more definite opinion 
would be an invasion of the province of the 
jury. It is a sad state of affairs when we 
must endure this condition in the State of 
Illinois, where a physician is protected by 
a rule of law not enjoyed by members of 
lis profession in other states. The result is 
that in Illinois a doctor may render an 
untrue opinion regarding a physical disability 
when:he knows that his experience and 
scientific training support the opposite view. 


Sonie time ago I read a paper on this 
subject. It was interesting to discover that 
most of the judges to whom I talked were 
emphatic in their opposition to the current 
use of the “might or could be” device. They 
told me that they felt that the question was 
vague, that the phraseology called for an 
affirmative answer and that a litigant should 
not be permitted to establish a prima-facie 
case on such language. Quite often a case is 
given to the jury on the basis of an answer 
to this question by a hired expert who has 
never seen, treated or examined the plain- 
tiff. I have known of instances when attend- 
ing physicians and surgeons have told me 
privately that they refused to comply with 
the request of the attorney to connect cer- 
tain medical disabilities with alleged acci- 
dents because, in their opinion, the described 
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disability was in no way connected with the 
accident. With this knowledge, the attorney 
then engaged the services of a so-called 
expert to complete his case. 


Partly because of the rules governing 
medical testimony today, the general public 
has the impression that there is marked 
disagreement among physicians and _ sur- 
geons as to the cause and effect of disease. 
However, doctors make many statements 
from the witness stand that they would not 
dare assert in a scientific meeting or clinic. 
In such meetings they would not have the 
effrontery to voice some of the loose opin- 
ions they give in the courtrooms. They are 
held by their medical colleagues to scien- 
tific facts. The impression of the public that 
medicine is not an exact science has some 
basis, but in most respects this is not true. 
We do know from scientific investigation 
the actual cause and effect of many diseases. 
When a doctor gives his opinion in a court- 
room that there might or could be a causal 
connection between trauma of two or three 
years ago and the present disease or dis- 
ability, it puts the burden on the other side 
of producing one or more doctors who will 
give an opposite opinion. It is my consid- 
ered belief that if the same group of doctors 
were conferring privately, a difference of 
opinion would not exist. Why, then, should 
the courts be the only ones who reach 
erroneous conclusions? 


Present Situation 


As the situation stands today, many de- 
fendants’ attorneys are actually afraid to 
present a case to a jury. They have taken 
the defeatist attitude that there isn’t any use 
of risking the rights of their client with a 
jury. They tell me that they are afraid of 
both judge and jury. If this is true, “some- 
thing is rotten in the state of Denmark.” 
The legal profession must be held to at least 
a partial responsibility for this condition. 

We all realize that we are living in a 
liberal period, but democracy is not so 
decadent that an innocent defendant’s rights 
should be jeopardized because of a fear com- 
plex or distrust of our courts and juries. 


Both corporations and insurance com- 
panies seem to consider only the over-all 
picture of expense and the cheapest way of 
disposing of claims and lawsuits regardless 
of their merit. If we injure a person and are 
liable, we should pay for it. If an injured 
person is the cause of his own injurfes, 
judges should recognize that fact, the same 
as they did ten years ago. The law hasn’t 
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changed; it is only the interpretation of the 
law that has changed. This business of so- 
called degree of negligence from a practical 
standpoint is pure hokum. This is just an 
artful device on the part of the courts to 
evade responsibility; it is an artful device 
used to pass the buck to the juries. There 
isn’t a plaintiff’s attorney in Chicago who 
won’t admit, if he is honest, that the modern 
trend of judicial and legal thought is bring- 
ing about a Roman holiday for those attor- 
neys who are ingenious enough to put just 
enough evidence in every case to color the 
facts of the occurrence in such a manner 
that there is some degree, even though slight, 
of negligence on the part of defendant, 
because they know that that is all the juries 
need to render large verdicts. 


Most legislative bodies are composed of 
and controlled, to some degree, by members 
of the legal profession. All judicial bodies 
are entirely controlled by the legal profes- 
sion. Under these circumstances the public 
must rely upon the legal profession to see 
to it that fair and proper procedure is main- 
tained in adjudicating these cases. Other- 
wise, it is possible that the judge who made 
the remark I mentioned in the early part 
of this paper will prove to be correct and 
the day of the trial attorney will pass into 
limbo. 

A short time ago there was considerable 
newspaper publicity regarding the attitude 
of some of the large casualty companies. 
According to the articles, several large cas- 
ualty companies were contemplating dis- 
continuing their insurance on public liability 
and personal injuries because of tremendous 
losses. The articles stated further that 
unless a substantial increase in rates for 
these forms of insurance was put into effect, 
their financial conditions would be danger- 
ously impaired. If this happens, the result 
might be that a person would be required 
either to have sufficient individual responsi- 
bility to answer for any damages or to take 
the risk of carrying insurance in a company 
in which he lacks confidence. At the present 
time we know that a common carrier or 
other responsible corporation may be in- 
volved superficially or not at all in an occur- 
rence in which injuries are actually caused 
to a person because of the negligence of an 
irresponsible automobile driver. Suit is filed 
against both. The common carrier or re- 
sponsible party must bear the burden 
because all the emphasis is directed away 
from the defendant known to have no fi- 
nancial responsibility. 


When a person takes out a driver’s license 
today, he does not have to prove financial 
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responsibility in the event of an accident. 
If a person financially irresponsible should 
have a serious accident in which he is neglli- 
gent, he may have his driver’s license 
revoked. It would seem more practical to 
insist on financial responsibility before he is 
responsible for injuries to another person. 


If insurance rates go up higher and 
higher, there may be an increase in the 
number of financially irresponsible auto- 
mobile drivers, and, consequently, there may 
be an increase in claims filed against those 
who are innocently involved but are finan- 
cially responsible. You may believe this to 
be a startling statement, but it is not so at 
all, because there are instances where, fol- 
lowing an accident, it is discovered that the 
party causing the injuries carries no insur- 
ance and is not financially responsible. 
Another party deemed to be financially 
responsible is made codefendant, even 
though he may be wholly free from fault, 
and, rather than risk his case with a jury, 
a settlement is negotiated for the reason 
that experience shows that juries, under 
these circumstances, are more likely to hold 
both defendants liable and eventually the 
party financially sound may be compelled 
to pay the full amount of the verdict. 


What Is the Remedy? 


What is the remedy? I am sure that there 
are enough public-spirited men and women 
with sufficient intelligence and courage to 
formulate a plan to meet this condition. 
After all, we are not dealing in peanuts. The 
daily life of every decent citizen and busi- 
ness organization is influenced as a result 
of abuses practiced in personal injury 
lawsuits. When it is realized that many police- 
men, newsboys, internes in hospitals, mem- 
bers of the medical profession and those in 
charge of squad cars are influenced by a 
certain group of attorneys and that hospital 
records pertaining to the facts of an injury 
are sometimes controlled and changed, one 
reaches the conclusion that the public is 
apathetic or uninformed in allowing such 
conditions to exist—conditions that are just 
as bad as, if not worse than, the slot ma- 
chine and bookie rackets. Insurance rates 
and all forms of transportation costs are 
increasing. The situation is a public chal- 
lenge. I recognize the responsibility of the 
medical profession in this matter, but the 
medical profession cannot, by itself, correct 
this condition. If business leaders and mem- 
bers of the legal and medical professions 
would join, there could be a consolidated 
effort to correct such evils, which are unjust 
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oe 
“Our main business is not to see what 
lies dimly at a distance, but to do 
what lies clearly at hand”—Carlyle. 
’ 


to the majority of the members of both the 
medical and the legal professions who are 
ethical in every way. 

There is a suggestion that could be 
offered. I do not know if it is feasible. The 
suggestion is based upon what I have heard 
regarding the benefits derived from the 
activities of the Chicago Better Business 
Bureau and the Chicago Crime Commission. 


An organization might be formed which 
would be composed of qualified accredited 
representatives of the various medical and 
legal societies, business organizations and 
insurance companies, which would be sup- 
ported financially by contributions from 
interested common carriers, insurance com- 
panies and business organizations and which 
would function along the following lines: 


(1) Examine and study the laws and rules 
of the various states pertaining to personal 
injury claims and suits; 


(2) Bring influence to bear in making the 
rules governing this practice more uniform 
among the various states for the reason that 
it seems peculiar to the lay mind that a 
good law in one state is not acceptable in 
another; 


(3) Act as an investigative body for the 
various legal and medical societies, particu- 
larly in reference to questionable medical 
testimony by either plaintiff or defendant 
and the questionable methods that might be 
pursued by either plaintiff or defendant 
attorneys; 

(4) Cooperate with the local medical so- 
cieties for the purpose of eliminating recog- 
nized improper conduct on the part of some 
of their members; 


(5) Maintain close contact with the local 
legal societies for the purpose of eliminat- 
ing any improper conduct on the part of any 
group of attorneys in handling these mat- 
ters—in other words, get rid of the phrases 
commonly used in the newspapers, that is, 
ambulance chaser and medical quack; 

(6) Cooperate with police authorities in 
an effort to discontinue the hookup between 
police and the medical profession, including 
hospitals, and the accident prevention and 
accident investigation bureaus; 

(7) Be charged with the responsibility of 

calling any matter which, in its opinion, in- 


Courtroom Impressions 


volves misconduct to the attention of the 
legal and medical societies so that appro- 
priate action can be taken. 


You may feel that the legal and medical 
societies already have committees with such 
functions. However, we must recognize 
that these abuses exist and that, to date, 
efforts to correct them haven’t been too 
successful. 

This plan may bring better results than 
the Minnesota plan formulated some ten 
years ago. The Minnesota plan reads well 
on paper, but its weakness is that the judges 
of the courts, who are supposed to initiate 
charges in cases of misconduct, have been 
lax in doing so. It is hoped that if a plan 
such as the one just mentioned were adopted 
in the State of Illinois or other states, it 
would soon be recognized on a national 
basis and similar organizations would be 
formed in other states. The members of this 
organization should be assured of inde- 
pendence and _ stability, and, eventually, 
through their influence, certain laws might 
be enacted that would be fair to both plain- 
tiff and defendant. 


We know that the remedy commonly 
suggested is the passage of a law. I believe 
that even if a law or set of laws could be 
devised in an effort to meet the situation, 
it or they would not be sufficient but would 
be a step forward. The basic morals of those 
directing this traffic must be corrected, and 
such an organization as suggested certainly 
would be a beneficial influence in this 
direction. 


After reading this you may promptly for- 
get what you have read. I sincerely trust 
that some of you won’t. These conditions 
affect a great many people, either directly 
or indirectly. They are reaching into the 
pockets of your clients. You may say among 
yourselves that all these activities stimulate 
business, but I am wondering if we are not 
living in a fool’s paradise and if, eventually, 
we may kill the goose that laid the golden 
egg. If any judges or prospective judges 
read this, it is hoped that they will stop, 
look and listen at the crossroads, because 
there is the strong probability that an 
aroused public will force the issue and that 
all these personal injury claims may be re- 
solved to the status of arbitration and 
compensation and the need for judges to 
hear these cases will be lessened. 


The time to act is right now. It is later 
than we think. In the words of Thomas 
Carlyle: “Our main business is not to see 
what lies dimly at a distance, but to do 
what lies clearly at hand.” [The End] 
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The maritime industry has shown an alarming, con- 
tinuing increase in accident and illness frequency 
and severity. Today it leads the fields of industry 


in this respect, says the author in his report on 


Some Aspects of Protection anc 


The author, assistant marine secretary 
of the Fireman’s Fund Insurance Com- 
pany, San Francisco, read this paper 
before the Committee on Marine and 
Inland Marine Insurance Law of the 
Insurance Section of the American Bar 
Association, September 16, 1952. 


ghar el ec and indemnity insurance 

or, aS it is better known by its everyday, 
abbreviated name, P & I insurance is not 
what might be called one of the common, 
garden-variety insurances. It is a specialized 
form of insurance about which very little 
has been written, a form not generally fa- 
miliar even to many persons who have made 
insurance their career. It is specialized in 
that it pertains to vessel operations. Because 
of all this, the importance of marine legal- 
liability insurance, specialized and limited 
as to its field, can readily be appreciated. 


The present English system of hull and 
cargo insurances, with the history of which 
you are undoubtedly familiar, can be traced 
back to the Lombards, who were driven 
from their homes in Italy during the early 
or middle part of the thirteenth century 
and settled in the coastal countries of Eu- 
rope. P & I insurance in its early form, which 
is an outgrowth of hull insurance, did not 
make its appearance until some six centuries 
later. It was not until the early part of the 
nineteenth century that the English courts 
held that the hull policy on a particular ves- 
sel did not cover damage done by the in- 
sured vessel to another vessel as a result 
of collision. The shipowners, without such 
protection, soon realized that they were 
jeopardizing not only their vessels but their 
other interests and investments. To meet 
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their requirements, the hull underwriters 
were willing to extend the hull policies to 
include what today is commonly known as 
the collision or running-down clause. This 
collision or R. D. C. coverage is insurance 
over and above damage sustained by the 
insured vessel itself and is, in reality, an 
independent contract of indemnity covering 
the vessel owner for its liability for damage 
to another vessel as a result of collision. 
While today the hull policy, especially in 
this country, is written so that underwriters 
cover their proportion of four fourths or 
the whole of the damage to another vessel 
resulting from collision by the insured ves- 
sel, the hull underwriters originally were 
willing to write coverage only for three 
fourths of the collision damage, based on 
the insured value of the vessel, leaving the 
shipowner with one fourth of the collision 
liability uninsured. The theory of the re- 
fusal to give full insurance in this connection 
was that the owners would exercise closer 
supervision—be more careful in their navi- 
gation and more cooperative in the event 
of claims. 

With increases in hazards due to change 
from sail to power and with increased ex- 
posures as a result of larger and higher- 
valued vessels, the owners were reluctant 
to assume even this one-fourth portion of 
their collision liability. As a protection to 
themselves, they banded together, forming 
clubs on a mutual basis to insure this one- 
fourth collision liability which was unin- 
sured and for their own account. Each 
shipowner, in proportion to the amount of 
his tonnage entered, contributed his share 
toward the expense of running the clubs 
and paying the losses. 


With the increase in size and value of 
the vessels, as well as the amount and value 
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By GRANVILLE E. LIBBY 


of cargo being carried, and the awakening 
of social consciousness with regard to the 
responsibility of the shipowners to their 
employees as a result of legislation of an 
employers’ liability nature, the shipowners 
found it further necessary to protect them- 
selves against their ever-increasing liabili- 
ties. Consequently, the natural place for 
them to secure this coverage was with the 
clubs who were assuming the one fourth 
of their collision liabilities. This, in essence, 
is the beginning of P & I insurance as it is 
known today. 


While the earliest known P & I clubs 
were of English origin, similar clubs sprang 
up in some of the Scandinavian countries. 
It was not until the First World War that 
United States shipowners realized the need 
for an American market, and New York, 
as might naturally be expected, became the 
birthplace of American P & I insurance. 
During the late twenties, a San Francisco 
market was developed, and today we have 
three principal P & I markets—London, 
New York and San Francisco. 


To appreciate the extent of the American 
P & I market, even though many of the 
steamship companies still place their in- 
surance abroad, undoubtedly because of the 
price differential, mention should be made 
here of the Wartimepandi (War Time Pro- 
tection and Indemnity) Agreement in effect 
during the war years. The United States 
Government at that time had under requisi- 
tion practically all of the merchant vessels, 
which vessels were being operated for them 
under general-agency or time-charter agree- 
ments. From a cost standpoint, the govern- 
ment was in a position to operate these 
vessels uninsured, but realizing the impor- 
tance of preserving the facilities of the 
\merican P & I market for the postwar 
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years and at the same time availing itself 
of the facilities of the P & I market in the 
handling of the many thousands of claims 
which were readily anticipated, arrange- 
ments were made by the government with 
the then four P & I underwriters, Marine 
Office of America, Fulton Syndicate, Ameri- 
can Steamship Owners Mutual P & I As- 
sociation and the Fireman’s Fund Insurance 
Company, to provide P & I coverage on a 
cost-plus basis. As to the extent of the 
coverage, the liability of vessels totaling 
approximately 28 million gross tons was 
insured under this agreement at a total 
gross premium cost for the period of the 
agreement of $123,777,357. 


The P & I policy, as indicated by its 
name, “protects” and “indemnifies” the ves- 
sel owner. It is a comprehensive policy 
covering the legal liability of the assured 
as owner and operator of the vessel, exclud- 
ing, however, liabilities normally covered 
under the hull and machinery policy or 
tower's liability policy. Being a vessel op- 
erator’s liability coverage, it is not the intent 
of the policy to cover the assured in a 
capacity other than as a shipowner and 
operator. Many steamship companies en- 
gage in terminal, stevedoring, ship-repairing 
or similar operations incident to maritime 
activities, but their liability arising out of 
such operatons must necessarily be insured 
specifically elsewhere. 


The P & I policy was originally intended 
primarily to protect the steamship owner 
against catastrophe claims rather than the 
normal small run-of-the-mill losses which 
were business risks and could readily and 
properly be assumed by the owner as part of 
the operating expense without jeopardizing 
or seriously affecting him financially. The 
word “catastrophe” is a relative word. What 
15, 20 or more years ago, from a dollar 
standpoint, might have been considered a 
catastrophe claim as compared to the then 
normal everyday losses would today, be- 
cause of the decreased value of the dollar 
and because of our general economy, he 
considered a normal loss but a loss which 
because of its size its one owner today can- 
not afford to absorb fully and for which 
he must look to his P & I underwriters for 
protection. In addition to coverage of the 
ever-increasing large claims which are today 
an important and consequential phase of 
P & I insurance, the P & I policy must 
still provide catastrophe coverage, for even 
in our modern scientific age, with better- 
and stronger-built vessels, equipped with 
sonar, radar and every other known safety 
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device, because of the human element we 
still have and must anticipate marine dis- 
asters. 

As a matter of interest, when the United 
States hospital ship Benevolence was sunk 
off the Golden Gate several years ago as a 
result of collision with the SS Mary Luck- 
enbach, there were over $23,900,000 in claims 
for deaths, personal injuries and damages 
to the vessels filed against the government 
and the owners of the Mary Luckenbach. 
Another familiar tragedy (not as spectacular 
as the Flying Enterprise where, fortunately, 
there was no loss of life) was the SS Penn- 
sylvania which earlier this year, sank with 
all hands aboard and for which suits total- 
ing over $8 million have been filed. The 
significance of P & I insurance, not only 
for the payment of claims but for the de- 
fense of suits and handling of claims, cannot 
be overemphasized. 


The P & I policy, although confined solely 
to vessel operations, in that it is a compre- 
hensive legal liability policy of broad scope, 
is a complicated policy—far more compli- 
cated than the average liability policy. It is 
a specialized policy providing coverage for 
exposures of a nature and extent normally 
excluded from the general liability policy. 
Its wording, in view of the peculiar nature 
of the coverage, is difficult for the layman 
unfamiliar with vessel operations to com- 
prehend and interpret. Rather than go into 
the details of the policy provisions, terms, 
conditions and limitations, it will suffice to 
say that the coverages provided therein 
may be broken down simply into five rough 
categories or groups. 


(1) First, and probably the most impor- 
tant group from the underwriter’s and owner’s 
standpoint, is liability of the vessel for per- 
sonal injury and death of its crew members. 
Under this group we find not only the great- 
est number of claims but some of the most 
serious ones. In view of the fact that this 
is such an important phase of the policy 
and a type of coverage not normally pro- 
vided under a liability policy, I will later go 
further into the details of this portion of 
the coverage. 


(2) Second, the policy provides third-party 
bodily injury and death liability, that is, 
the liability of the vessel to persons other 
than employees of the vessel. This, again, 
is particularly important in that it pertains 
to claims of passengers, stevedores and em- 
ployees of others who may be working on 
board or may have occasion to go aboad 
the vessel, and of persons injured as a result 
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of collision, as well as other members of the 
public, arising out of the ownership, operation 
or maintenance of the vessel. 


(3) The third important coverage pro- 
vided is damage to cargo carried by the 
insured vessel, While the shipowner has 
certain immunities from liability as a result 
of legislation purposely passed to protect 
the shipowner and encourage investment in 
the shipping industry, he is not entirely 
relieved of responsibility for damage to 
cargo from his negligence. Many large and 
serious claims result from improper stowage, 
contamination, unseaworthiness of the ves- 
sel or shortages for which the vessel owner 
may be held liable and for which he is not 
exempted by statute. 


(4) The policy further provides coverage 
for the assured’s liability for damage to 
other vessels arising other than from col- 
lision and for damage to fixed objects such 
as piers, docks, wharves, bridges, cables 
and aids to navigation. Claims of this type, 
especially in connection with the larger 
vessels, are not infrequent and can run into 
very sizeable amounts. Damagé resulting 
from collision with a bridge or damage done 
to cables or docks, especially with today’s 
labor and material costs, often may exceed 
$100,000 or more. An example of the 
coverage afforded by this phase of the policy 
is well illustrated in the situation where 
one vessel, through negligent navigation 
but without collision, causes another vessel 
to ground. Additionally, we may and have 
had the situation where a negligently navi- 
gated vessel, without contact, causes two 
other vessels to collide. Protection and in- 
demnity would respond in behalf of the 
negligently navigated vessel in each instance. 


(5) The other coverages included under 
the policy may be grouped in a miscella- 
neous class and include such claims as lia- 
bility for customs, immigration or other 
fines or penalties for violation of the law 
of a state or country; liability for costs or 
expenses incidental to removal of the wreck 
of the insured vessel where coverage is not 
provided elsewhere; reimbursement to the 
assured for the net loss due to deviation 
incurred for the purpose of landing an injured 
or sick seaman, insofar as port charges, in- 
surance, bunkers, stores and _ provisions 
consumed as a result of the deviation are 
concerned; reimbursement for extraordi- 
nary expenses in case of quarantine; and 
reimbursement for costs and expenses reason- 
ably incurred by the vessel in defending 
claims under the policy. 
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“Sister Ship Clauses" 


The P & I policy, while a legal liability 
policy, differs from the ordinary liability 
policy in that it contains, among other 
things, what is commonly called the “sister 
ship clauses.” Under a liability policy the 
assured is not liable for loss, damage or in- 
juries sustained by himself. Under the P & 
I policy the coverage has been extended to 
include damages to the assured’s own prop- 
erty—such as docks and wharves—and to 
other vessels owned by him, arising other 
than as a result of collision with the insured 
vessel, and even to his own cargo. In other 
words, the underwriters are liable for dam- 
age to the assured’s property where there 
is a valid claim the same as if the damaged 
property belonged to another. 


To avoid the payment of small nuisance 
claims, claims which are part of the normal 
business risk, to make the owner more ac- 
cident conscious and at the same time to 
give the owner protection at a premium 
which is not exorbitant for the large and 
more serious losses, many of which result 
in lengthy litigation, as well as the catas- 
trophe claims, the P & I policy is always 
written on a deductible basis. Today it is 
not uncommon to find P & I policies writ- 
ten with deductibles ranging from $250 to 
$10,000 or $15,000 or more per claim, which 
amounts are for the owner’s account and 
generally uninsured. 


Benefits for Seamen 


As I indicated previously, probably the 
most important feature of the P & I policy, 
not only from a frequency standpoint but 
from a severity standpoint, is coverage for 
claims for injuries, illnesses and deaths of 
seamen or crew members. A seaman injured 
or taken ill in the course of his employment 
and while in the service of the vessel is 
entitled, regardless of the negligence of the 
vessel, to wages to the end of the voyage, 
maintenance and cure, plus transportation, 
providing only such injury or illness is not 
the result of willful misconduct. If a sea- 
man is injured or becomes ill during the 
voyage and is disabled, he is entitled to his 
wages to the end of the voyage, as provided 
in the articles. If injury or illness neces- 
sitates his being left in a foreign port, the 
cost of his transportation to the port of 
signing on is an obligation of the shipowner. 
In addition, he is entitled to medical care 
(more commonly known as “cure”). While 
on the vessel he is entitled to the medical 
facilities of the vessel. On shore it is con- 
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templated that ill or injured seamen will 
avail themselves of the services of the United 
States marine hospitals, that is, the United 
States Public Health Service. When such 
services are not readily available or are in- 
adequate, he is entitled to the facilities of 
other hospitals, payment for which is an 
obligation of the vessel and in turn reim- 
bursable under the P & I contract. During 
the time a seaman is disabled as a result 
of illness or injuries and is not an inpatient 
of the hospital, he is entitled to medical care 
at the marine hospital or through private 
physicians if circumstances make the use 
of the marine hospitals inadvisable or im- 
practical. In addition, he is entitled as an 
outpatient to maintenance (that is, board 
and lodging), the present rate for which 
generally is $8 per day. Prior to World 
War II, the rate of maintenance was around 
$2.50 to $3 per day, but through the bargain- 
ing efforts of the unions this has been 
steadily increased, and further increases may 
be anticipated. With the maintenance rate 
steadily rising, it can readily be appreciated 
that the cost of injuries and illnesses to the 
shipowner, and to the underwriters as well, 
has become a considerable factor. If a sea- 
man is permanently disabled, he is not en- 
titled to medical care for the remainder of 
his life but only for a reasonable period— 
this generally being considered as up to the 
time when medical science is no longer of 
help, that is, the stage where he cannot be 
benefited by further medical treatment. 


In mentioning the maintenance and medi- 
cal benefits accruing to injured and ill 
seamen, it is not amiss to look at the 
disability. benefits for which nonmaritime em- 
ployees are eligible under state or long- 
shoremen’s and harbor workers’ compensation 
acts. A seaman receives $8 per day or $56 
per week maintenance as an outpatient 
whereas the maximum under any compensa- 
tion act for which the ordinary shoreworker 
is eligible is $35 per week. Of course, the 
shoreworker is entitled to his compensation 
even while confined to a hospital. On the 
other hand, the injured or ill seaman, in 
addition to medical care and maintenance, 
has recourse against his employer, and if 
he can prove negligence or unseaworthiness, 
he can collect whatever the courts may award, 
and the awards generally have been very 
generous. Under a compensation act, as- 
suming the employer has complied with the 
provisions of the act, the sole remedy of the 
employee is compensation benefits payable 
under the act, and he may not sue his em- 
ployer. While periodically for the past 25 
years or so efforts have been made to bring 
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seamen under a compensation act (as are 
seamen generally in other countries), such 
efforts have been vigorously resisted by the 
seamen and their representatives, the unions, 
which is indicative of the fact that they 
are more than satisfied with the rights and 
benefits which they now have. 


The benefits of wages, maintenance, cure 
and transportation are benefits automatically 
available to injured or ill seamen under the 
old maritime law. In addition to these rights, 
which as previously stated are not predicated 
on the negligence of the vessel, the seaman 
under the Jones Act has the privilege of 
bringing suit against his employer on the 
grounds his injury or illness was caused by 
the negligence of the vessel. The Jones Act, 
passed in 1920, extended the rights or rem- 
edies of railroad employees under the Rail- 
way Employees Act to seamen injured or 
taken ill on navigable waters. Under the 
Jones Act, 46 USCA 688, similar to the 
Railway Employees Act, the two common 
law defenses of assumption of risk and neg- 
ligence of fellow servants, generally found 
in the ordinary employers’ liability laws, 
are not available. Contributory negligence, 
the third common law defense, while not 
barring recovery ‘by an employee, formerly 
had the effect of mitigating the amount of 
damages, but this in recent years, like the 
negligence featurc, seems to have become 
clouded over—the trend being toward a 
more than adequate award with the cir- 
cumstances being minimized. 


Effects of Inflationary Economy 


P & I insurance today is not immune to 
the ills of the general liability insurance 
business and is suffering increasingly from 
the effects of our inflationary economy. Ver- 
dicts on seamen’s cases, predicated upon the 
ever-mounting wage level and the increased 
maintenance rates, are rising proportion- 
ately—with the effect, when considering the 
other liabilities covered under the policy, 
the cost of which claimswise has also in- 
creased, of making the writing of such in- 
surance uneconomical to the underwriters 
except at a premium prohibitive to the ship- 
owner, Seamen, who prior to the war were 
one of the lowest-paid wage groups, are 
now among the highest. Aside from the 
high wage rate for the normal workweek, 
overtime wages and bonuses bring their 
wages up to a level far beyond that of nor- 
mal industry. Merely as an off side—a re- 
cent article in the New York Journal of 
Commerce indicated that the wage costs of 
American ship operators are nearly quad- 
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ruple that of any of the foreign flag opera- 
tors, which puts the American shipowner 
in a very disadvantageous position competi- 
tively. In addition to the actual wages re- 
ceived by the seaman, he receives board 
and lodging while aboard ship plus various 
welfare benefits and other allowances. 

Reverting again to the high wage level's 
efiect as one of the prime factors of the 
general trend toward what appear to be 
exceptionally generous awards and to show 
the type of claim to which the vessel owner 
and his underwriter are exposed, I want 
to mention a recent award of the New York 
Supreme Court to an oiler aboard a freighter 
of $25,000 because, as the article (again 
from the New York Journal of Commerce) 
stated: “An African mosquito bit him and 
gave him malaria.” The seaman charged 
that the owners of the vessel had failed 
to provide him with quinine and Atabrine 
before the vessel reached Africa. Another 
case which might be of interest because of 
the type of claim and the amount is that of 
a seaman who recently won a federal court 
jury award of $65,000 because a_ hip 
popotamus he was assigned to feed bit off 
his right arm. The incident occurred when 
the hippopotamus was being shipped from 
Africa to the Central Park Zoo in New 
York City. 

The history of P & I insurance has been 
one of increasing liabilities insofar as the 
underwriters are concerned. It is the intent 
of the P & I policy to protect the vessel 
owner, and it would appear that the cover- 
age afforded by the policies has generally 
done this to the satisfaction of all concerned. 
While there have been many suits on the 
question of liability on the part of the vessel 
owner and the amount of liability, there is 
very little case law insofar as the coverage 
between shipowner and underwriter is con- 
cerned, Originally the P & I policy con- 
tained what was known as the fault and 
privity clause. The policies provided that 
the underwriters would protect and indem- 
nify the shipowners in respect to loss or 
claims arising without their actual fault or 
privity. It was a custom of the underwriters, 
even With this clause inserted in the policy, 
to pay claims where there was fault or 
privity on the part of the assured, except 
where moral turpitude was involved. In 
other words, custom had made the clause 
innocuous except in cases where there was 
willful, deliberate or intentional wrongdoing 
on the part of the owners. The sense of 
security into which the shipowners had 
been lulled as a result of the practice of 
underwriters was upset after the decisions 
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in Morro Castle, 1941 A. M. C. 243, cert. den. 
1941 A. M. C. 1010, and SS Edgar F. Coney, 
1941 A. M. C. 262, cert. den. 1941 A. M. C. 
1010. 


In the Morro Castle case the court held 
that with a fault and privity clause in the 
policy the underwriters were not liable to 
reimburse the assured for any liability in- 
curred where there was fault of commission 
or omission or of privity of the shipowner 
or the persons in the shipowner’s organiza- 
tion whose duties were managerial ones, 
including marine superintendents. Likewise, 
in the Edgar F. Coney case, which may have 
been influenced by the Morro Castle décision 
but where there was, at the most, simple 
negligence or bad judgment and no criminal 
aspect, it was held that the negligence or 
privity of a wharf superintendent was suff- 
cient to defeat recovery of an owner under 
his policy and the same degree of fault or 
privity which denies the owner the right 
of limitation under the limitation statute 
would deny the right to recover under a 
P & I policy which included the fault and 
privity clause. Because of these interpreta- 
tions, the shipowners were without protec- 
tion, which they formerly felt they had 
for losses resulting from their negligence or 
the negligence of their managing agents, 
providing such negligence was not the re- 
sult of their own deliberate, willful or in- 
tentional neglect or occasioned by a personal 
fraud or act. In order to give the vessel 
owner proper full protection, the fault and 
privity clause was removed from the P & I 
policy. To provide this coverage is not 
against public policy, because, with the re- 
moval of the fault and privity clause, the 
underwriters, as a matter of general law, 
are still in a position to be relieved of liabil- 
ity in instances where they can prove that 
the loss was occasioned by fraud or by a 
deliberate or intentional act on the part of 
the shipowner. There are no_ reported 
cases directly in point involving P & I 
coverage. 


Limitation 
of Ship Owner's Liability 


One of the prime factors taken into con- 
sideration by the P & I underwriters is the 
ability of a shipowner, in the event of a 
catastrophe, to limit his liability. Under- 
writing is primarily a selection of risks, and 
companies are willing to insure only such 
risks where it is felt shipowners will use 
due diligence in maintaining seaworthy ves- 
sels and operating them in a safe and careful 
manner. It is the intent of the underwriter 
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to pay for claims for which a shipowner may 
be liable as the result of fault or negligence 
on the part of the vessel but not for claims 
which are the result of deliberate or willful 
acts of the shipowner. The first limitation 
of shipowner’s liability statute in the United 
States was passed in 1851. Generally speak- 
ing, the purpose of the limitation-of-liability 
statute was to permit the vessel owner to 
limit his liability for catastrophies occurring 
during any given voyage to the value of the 
vessel at the termination of such voyage, 
together with her pending freight for the voy- 
age. Thus, if a vessel were destroyed at sea 
and had no freight pending, the limitation 
fund would consist of nothing. Its purpose 
was to encourage shipping, to attract capital 
to the shipping industry and to give pro- 
tection to the shipowner against losses oc- 
curing without his privity or knowledge by 
permitting him to limit his liability to the 
value of the vessel, plus her freight then 
pending, thereby not risking any other 
personal fortune he might have. Further, 
it placed the American shipowner, insofar as 
limitation of liability was concerned, on a 
basis comparable to that of shipowners of 
other countries. For many years the statute 
was liberally interpreted in favor of the 
shipowner, and denial of limitation was 
practically nonexistent. The tendency of 
the last few years, in keeping with the social 
trend of the courts, seems to veer from the 
original intent, a trend of great import which 
should be, but apparently is not, a matter 
of grave concern to the shipowners. Pre- 
sumably as the result of several disasters, 
that is, Morro Castle, amendments to the 
limitation statute were made in 1935 and 
1936 restricting the limitation rights and, 
insofar as loss of life and personal injuries 
are concerned, placing a further burden on 
the shipowner by requiring a special limita- 
tion fund of $60 per gross ton, and probably 
more important, providing that the privity 
or knowledge of the master of a sea-going 
vessel or of the superintendent or managing 
agent of the owner thereof at or prior to the 
commencement of each voyage is deemed 
conclusively the privity or knowledge of the 
owner of such vessel. This, in essence, 
injected a new principle in limitation ac- 
tions and foisted onto the shipowner the 
negligence of the master by making the 
shipowner responsible in cases where un- 
seaworthy or defective conditions are known 
to the master but have not been called to 
the attention of the owner. In many in- 
stances this has prevented the owner from 
being able to limit—a more and more com- 
mon oceurrence. 
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Both-to-Blame Clause 
Found Null and Void 


The recent action of the Supreme Court 
in the case of U. S. v. Atlantic Mutual In- 
surance Company, 96 Law Ed. Adv. Op. 569, 
declaring the both-to-blame clause in ocean 
carriers’ bills of lading invalid is of great 
import to seagoing vessels subject to Ameri- 
can law. While it affects contracts between 
cargo and carriers, its effect on P & I 
underwriters will undoubtedly be even 
greater. Under the both-to-blame clause, 
the carrying vessel is permitted to recover 
from her cargo in both-to-blame collisions 
the amount which the carrier pays the non- 
carrying vessel for damage to cargo under 
the rules of divided damages. With the 
both-to-blame clause now having been found 
null and void by law, shipowners cannot 
claim against their cargo in respect to their 
indirect liability to such cargo. Cargo under- 
writers, therefore, are relieved of a liability 
they formerly assumed and the shipowners 
presumably will include in their claims 
against P & I underwriters (and expect the 
P & I underwriters to respond for) the 
amount of the noncarrying vessel’s claim 
against them for damage to cargo in the 
carrying vessel, again extending the lia- 
bilities and coverage of the P & I policy. 


Recent Trends 


The trend of the law, following the social 
tendency of our times, is especially notable 
in connection with seamen’s cases. In the 
past few years the liability of the vessel has 
been extended for maintenance and cure to 
seamen in the employ of the vessel while 
injured or taken ill while on leave or absent 
from the vessel, even though not in the ser- 
vice of the vessel, providing such injury or 
illness is not the result of the seaman’s own 
willful misconduct. Another extension of 
the liability of the vessel to its employees is 
in connection with altercations between em- 
ployees, as evidenced in the recent case of 
Kean v. Overseas Tankship Corporation, 194 
F. (2d) 515, cert. den. 96 Law Ed. Adv. 
Op. 898. For years the shipowner had only 
been liable in assault cases where it could 
be shown that the actor had known vicious 
propensities (the Rolph, 299 F. 52). 


The Kean case completely reversed all prior 
law on the subject of assaults. This case 
held that the doctrine of seaworthiness does 
not require that the owner of a vessel have 
knowledge of incompetency or vicious pro- 
pensities of members of the crew as a pre- 
requisite to liability for assaults committed 
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by them but that the warranty of seaworthi- 
ness extends to all unknown defects and 
inadequacies in the crew as well. Under 
this decision the owner’s liability for un- 
seaworthiness is not dependent upon know- 
ledge of the owner of such deficiency, but 
such warranty extends to and covers all 
unknown defects and possible defects that 
could not have been discovered by the use 
of the highest diligence. I know of no way 
in which a man’s conduct while under vary- 
ing degrees of intoxication can be safely 
predicted. 


Maintenance has also been awarded for 
disability suffered in a barroom brawl (Moss 
v. Alaska Packers, 1945 A.M.C. 493) and in 
escaping from a house of ill fame (Koistinen 
v. American Export Lines, 1948 A.M.C. 1464) ; 
for injuries received in a swimming pool ashore 
(Ellis v. American-Hawaiian Steamship Com- 
pany, 1948 A.M.C. 707); and for injuries 
suffered in falling out of a dance hall window 
ashore (Warren v. U. S., 1951 A.M.C. 416). 
Maintenance has also been awarded for in- 
juries suffered in a bus accident “far beyond 
the dock area” (Gaynor v. U. S., 1950 A.M.C. 
545) and for injuries suffered while opening 
a bottle of rum contrary to shipping articles 
(Rich v. North Atlantic & Gulf Steamship 
Company, 1949 A.M.C. 920). 


The cases of the generosity of admiralty 
courts in the seamen’s favor are legion. All 
of these increased liabilities or responsibili- 
ties on the part of the shipowner are neces- 
sarily reflected in the scope of P & I 
insurance and its cost. 


From the war years on, the maritime 
industry has shown such an alarming and 
continuing increase in accident and illness 
frequency and severity that today the mari- 
time industry has the unenviable reputation 
of leading the fields of industry in this 
respect. Whatever the reasons for this may 
be, the fact remains that it is so, and this 
situation should be of great concern to the 
American marine industry, to the shipowner 
and to the government, which is vitally in- 
terested in the commercial operation of vessels, 
and the unions, all of whom should make a 
concerted effort to rectify this situation for 
their own interest and benefit. With larger 
and faster vessels, the shipowner is exposed 
to larger and larger liability. It is a natural 
deduction that the larger the vessel, the 
the greater the loss because of damage done 
by docking where the docking facilities are 
possibly inadequate, the greater values of 
cargo, the greater number of passengers 
carried and the larger crews. The new 


(Continued on page 709) 
I L J— October, 1952 


“Ww 


VO 
WW 
pow 
hors 
bein 
born 
of u 
thin; 
that 
inco 
cont 
com 

Ni 
of s 
earn 
emp! 
cludi 
or i 
wag 
guis] 
bility 
indiy 
prot 
none 
he k 
ing | 
the j 
his ¢ 

Pe 
evide 
Unit 


Non 


rthi- 
and 
nder 
 un- 
now- 
, but 
s all 
that 
2 use 
way 
vary- 
afely 


d for 
Moss 
nd in 
stinen 
464) ; 
shore 
Com- 
juries 
indow 
416). 
or in- 
eyond 
.M.C. 
ening 
‘ticles 
meship 


iralty 
1 All 
sibili- 
neces- 


& | 


ritime 
¢ and 
Ilness 
mari- 
tation 
1 this 
is may 
id this 
to the 
wner 
ly in- 
essels, 
ake a 
n for 
larger 
posed 
atural 
1, the 
b done 
les are 
1es of 
bngers 

new 


709) 
, 1952 


“Wisdom Consum’d in Confidence” 


Compulsory Nonoccupational 


Disability Benefits Legislation 


‘ 


By JAMES K. HONEY 


The author presented this paper before 
the Committee on Compulsory Non- 
occupational Disability Benefits of the 
Insurance Law Section, American Bar 
Association, on September 16. He is 
assistant counsel, Life Insurance Asso- 
ciation of America, New York City. 


er described the Industrial Revo- 
lution as that vast increase in horse- 
power that has had so little to do with 
horses and so much to do with human 
beings. It started before this nation was 
born, is still going on and has made most 
of us dependent upon cash income for the 
things we need or desire. Any calamity 
that interrupts the regular receipt of that 
income gives us concern. This desire for 
continuity of earnings is what we have 
come to call our search for security. 


Nonoccupational disability is only one 
of several causes of the interruption of 
earnings that has concerned employers, 
employees and legislators alike. Others in- 
clude unemployment, occupational illness 
or injury and old age and death of the 
wage earner. Each one can be distin- 
guished from the other both as to responsi- 
bility of the state, the employer and the 
individual and as to the proper method of 
protection, but the subject of compulsory 
nonoccupational disability benefits can only 
be kept in proper perspective by remember- 
ing that it is part of the over-all desire of 
the individual to preserve the continuity of 
his earnings. 


Perhaps the most significant legislative 
evidence of this search for security in the 
United States was the enactment of the 


Social Security Act on August 14, 1935.. 
Title 9 of that act has become the Federal 
Unemployment Tax Act and part of the 
Internal Revenue Code. Section 1603 of 
that Code sets forth the standards for the 
approval of state unemployment compensa- 
tion laws by the Social Security Board, such 
approval being a prerequisite to the credit 
for state unemployment taxes against the 
federal unemployment tax. Subdivision 4 
of Section 1603 provides as a condition of 
approval that “all money withdrawn from 
the unemployment fund of the state shall 
be used solely in the payment of unemploy- 
ment compensation.” 


As a result, an individual who is unem- 
ployed and in good health receives unemploy- 
ment compensation benefits under the laws 
of all states, but an individual who is un- 
employed and ill receives no benefits in 
states that do not have nonoccupational 
disability benefit laws or so-called Maryland 
amendments. This apparent inequity is the 
foundation for one of the most frequently 
advanced arguments for legislation provid- 
ing cash benefits for time lost because of 
disability. 

Whatever our views may be on this kind 
of compulsory legislation, it is important 
that we do not let the tail wag the dog. 
The problem of disability benefits for the 
unemployed, who comprise a small minority 
and lose no wages when they are disabled, 
can and should be distinguished from the 
problem of disability benefits for the em- 
ployed, the majority of whom are covered 
by private voluntary plans providing indem- 
nity for lost wages. This is true whether 
the question is the necessity for such legis- 
lation or whether such legislation should’ 
supplement unemployment compensation 
laws or workmen’s compensation coverage. 
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The desire of the individual for non- 
occupational disability benefits to preserve 
the continuity of his earnings is under- 
standable, and most of us feel it should be 
satisfied, but whether or not legislation 
should compel provision for such benefits 
is a more debatable question. However, 
this paper will offer no recommendation for 
or against the enactment of compulsory 
nonoccupational disability benefit laws nor 
will it make any prediction concerning the 
future enactment of such laws. Literature 
on this subject already contains sufficient 
conflicting recommendations and_ predic- 
tions. Rather, I will attempt a reasonably 
objective study of the four laws now exist- 
ing in the states of Rhode Island, California, 
New Jersey and New York, an explanation 
of variations in the New York type of law 
that have been suggested and a discussion 
of some major problems in this field re- 
quiring further study. 


THE FOUR STATE LAWS 
Rhode Island 


The Rhode Island Cash Sickness Com- 
pensation Act (Chapter 1,200, Public Laws 
of 1942, as amended) was introduced in the 
Rhode Island Legislature on March 18, 
1942, approved by the Senate on April 17, 
by the House on April 22, signed by Gov- 
ernor J. Howard McGrath on April 27 and 
became effective on May 10, 1942. At that 
time the Rhode Island Senate was Repub- 
lican and the House of Representatives was 
Democratic. No opposition developed from 
either employers or insurance companies, 
and apparently no attempt was made by 
the latter to provide any safeguard for 
existing group accident and health insur- 
ance. In the light of subsequent develop- 
ments in this field and the attitude later 
adopted by the various interests, the man- 
ner in which the Rhode Island law was 
enacted suggests that many people were 
taken by surprise. 

The Rhode Island Cash Sickness Com- 
pensation Act follows the pattern set by 
the Unemployment Compensation Act and 
is an extension of that statute. All benefits 
are paid by a state insurance fund financed 
by employee contributions of 1 per cent of 
the first $3 thousand of annual wages. 
There is no employer contribution, Since 
Rhode Island had from the outset imposed 
a 14% per cent employee tax under its 
Unemployment Compensation Act, no new 
levy was required, only a diversion of exist- 
ing tax revenue. Benefits are computed in 
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a manner similar to unemployment com- 
pensation. ~The maximum weekly benefit, 
originally $18, has been increased to $25. 
The maximum duration of benefits is 26 
weeks, with a waiting period of seven days 
for each benefit year. Rhode Island is the 
only state to provide maternity benefits 
under its law. Benefits are paid to the dis- 
abled unemployed from the same state fund 
and in the same fashion as those paid 
to individuals who become disabled while 
employed. 

The financial experience under the Rhode 
Island disability fund has not been very 
satisfactory. Even with a temporary in- 
crease in the employee contribution to 1% 
per cent, there has been a deficit in five of 
the nine years it has been operating (1944, 
1945, 1949, 1950, 1951). During 1951 bene- 
fit payments totaled $6,169,916.05, whereas 
contributions totaled $6,079,557.44. During 
1950 benefit payments exceeded contribu- 
tions by almost $1 million. Expenses of 
administration have been met and solvency 
has been maintained only by virtue of the 
income from the reserve fund. As of De- 
cember 31, 1951, this fund totaled $34,477,933, 
including some $28 million transferred from 
the unemployment compensation funds. 
These expenses of administration have been 
limited by statute to 6 per cent of con- 
tributions, but Thomas A. Bride, adminis- 
trator of the fund, has expressed the opinion 
that 10 per cent is required for adequate 
administration. 


In addition to the unsatisfactory financial 
experience, many informed individuals are 
opposed to a Rhode Island type of law 
because it puts the state in the, insurance 
business to the exclusion of private com- 
panies, at least to the extent of the statu- 
tory benefits. Generally speaking, it is not 
practical to superimpose private insurance 
benefits on state benefits. The allegation 
has been made that Rhode Island group 
accident and health insurance premiums 
received by private companies increased 
rapidly after the enactment of the law. 
However, an analysis of the figures indi- 
cates that this increase was far less than 
the increase in the country as a whole and 
was largely accounted for by hospital and 
surgical benefits, premiums for which are 
classified as accident and health premiums. 
Actually, the result of the Rhode Island 
law has been practically to eliminate the 
writing of group weekly indemnity benefits 
in that state. 

Since the program is financed by an 
employee contribution, the employers in 
Rhode Island have taken little interest in 
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its administration. Reforms proposed by 
the administrator have been difficult to en- 
act, and he has found it difficult to main- 
tain the solvency of the fund in the face of 
demands for increased benefits. 


It is significant that none of the three 
states that later enacted laws of this type 
has followed the pattern of the Rhode 
Island law despite the fact that organized 
labor almost invariably supports this type 
of statute. 


California 


The California Unemployment Compen- 
sation Disability Act (Act 8780 (d), Article 
10, Deering’s General: Laws of California) 
was signed by Governor Earl Warren on 
March 5, 1946, and became effective May 
21, 1946, for the collection of contributions. 
The date for the first payment of benefits, 
originally set for May 21, 1947, was changed 
to December 1, 1946, when the Knowland 
amendment to the Unemployment Tax Act 
(August 10, 1946, Chapter 951, Title IV, 
Section 416, 60 United States Statutes at 
Large 911) was passed by Congress per- 
mitting the states to transfer previously 
collected employee contributions from un- 
employment trust funds to disability funds. 


Unlike the Rhode Island law, the adop- 
tion of the California law followed six 
years of legislative pressure and counter 
pressure, previous proposals, special studies 
and the defeat of a similar measure in the 
1945 Senate by a close vote. 

Again, the California law follows the pat- 
tern of unemployment compensation. How- 
ever, last-minute provision was made for 
private plans, either self-insured or insured 
by private insurance companies, as a sub- 
stitute for the benefits payable by the state 
fund. The state fund is financed by the 
employee contribution of 1 per cent of the 
first $3 thousand of annual wages formerly 
paid into the unemployment compensation 
trust fund. Again there is no employer 
contribution. The benefit pattern follows 
unemployment compensation and originally 
was limited to a maximum of $20 for a 
maximum duration of 234/10 weeks, with 
a seven-day waiting period for each dis- 
ability. This maximum has been increased 
to $30 per week for 26 weeks, with a 
seven-day waiting period that is waived 
when a claimant is hospitalized, plus $8 
per day for the first 12 days of hospital 
confinement. The private plans must pro- 
vide benefits, greater in some respects than 
the state fund, at no additional cost to the 
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employee and must not select risks adverse 
to the state fund. Benetits for the disabled 
unemployed are paid by the state fund, but 
the voluntary-plan underwriters are required 
to assume their pro-rata share of the cost 
of such benefits. 

The experience under the California law 
has not given much assurance that volun- 
tary plans will be able to continue indefi- 
nitely. The reasons for this arise from the 
basic character of competition between a 
tax-supported state fund with a fixed con- 
tribution rate and voluntary-plan under- 
writers who charge premiums that very 
with the character of the individual risk. 


Because of the experience in Rhode Island, 
those who sponsored the California law 
based their program on conservative esti- 
mates. The benefits prescribed by the Cali- 
fornia law proved to be substantially less 
costly than the 1 per cent employee con- 
tribution to the state fund, so that the state 
fund showed a substantial surplus each 
year. As the state-plan benefits have been 
increased under the pressure of these sur- 
pluses, the outgo of the state fund has more 
nearly approached income, but the large 
reserve which has accumulated will make it 
difficult to resist pressure for further in- 
creases in benefits. 


The voluntary-plan underwriters from the 
outset provided the maximum benefits that 
could be purchased for a 1 per cent em- 
ployee contribution and could not build up 
substantial reserves. It has proved difficult 
and costly to adjust voluntary plans to the 
constantly increasing state-plan level of 
benefits, and during the past two years the 
private carriers have sustained losses. 


In addition to this problem of reserves, 
these losses have arisen from an even more 
basic defect in the California law. One of 
the mainsprings of private enterprise is 
competition, and that, in turn, necessarily 
involves acquisition or selling costs and 
service to customers. The underwriters or 
carriers must sell their private plans, and 
all of this involves commissions, salaries 
and expenses. The state fund, except to a 
very limited degree, does not have these 
acquisition costs but acquires and retains 
its business through the failure of the 
employer to obtain a voluntary plan. 


Several additional inequities exist in the 
competition between the state fund and 
voluntary-plan underwriters, such as the 
premium tax on the underwriters and the 
requirement that voluntary plans provide 
greater benefits than the state fund. But 
even though such additional inequities were 
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removed and the large reserves in the state 
fund were disposed of, the basic defect or 
inconsistency of competition between a 
state fund financed by an earmarked tax 
and private-plan underwriters whose in- 
come is derived from premiums that vary 
with the risk would remain. 


Thus the insurance carriers are now 
sustaining a net loss on their California 
unemployment compensation disability busi- 
ness, while their chief competitor, with 
approximately two thirds of the business, 
not only has accumulated a reserve fund of 
$116 million as of December 31, 1951, but 
also has available in the state unemploy- 
ment compensation fund $115 million of 
employee contributions for unemployment 
compensation made prior to the enactment 
of the unemployment compensation dis- 
ability law. 


New Jersey 


In New Jersey a commission on post- 
war economic welfare transmitted a report 
on cash sickness benefits to the legislature 
on April 9, 1946. This report recommended 
a publicly supervised but privately operated 
program of compulsory nonoccupational 
disability benefits to be financed by pre- 
miums for insurance or self-insurance and 
not to involve any state fund or any tax. 
An employee contribution limited to one- 
half per cent of any weekly wage up to 
$46 was to be provided, with the employer 
paying any additional cost. Benefits rang- 
ing up to a maximum of $22 per week for 
13 weeks were to be provided through 
insurance or self-insurance. Labor vio- 
lently opposed this program, and most 
employers and insurance carriers favored 
provision for disability benefits through 
voluntary action. However, employers and 
insurance carriers preferred the recommen- 
dations of the New Jersey commission to 
the California or Rhode Island laws if some 
legislation were to be adopted. 

New Jersey had been collecting an em- 
ployee contribution for unemployment ben- 
efits. Largely as a result of the Knowland 
amendment permitting states to use such 
contributions for disability benefits, the 
commission in 1947 changed its recommen- 
dations and suggested a plan resembling 
that in use in California. However, profit- 
ing from the experience in California and 
the study that had been given this type of 
legislation, certain improvements were in- 
corporated. 

The New Jersey Temporary Disability 
Insurance Law (Title 43, Chapter 21, Sec- 
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tion 25 and following, New Jersey Statutes 
Annotated) was enacted in June of 1948, 
and disability payments began on January 
1, 1949. Benefits originally were limited to 
a maximum of $22 for 26 weeks with a 
seven-day waiting period for each disability, 
They have since been increased to a maxi- 
mum of $30 per week, with the same dura- 
tion and waiting period. Benefits for the 
disabled unemployed are financed by the 
interest on that portion of the reserve in 
the disability fund which represents the 
employee contributions for unemployment 
compensation transferred from the unem- 
ployment trust fund at the beginning of 
the program. In the event that this interest 
income should prove insufficient, provision 
is made for pro-rata assessments against 
the state fund and private-plan under- 
writers. 


The principal improvements over the 
California law which were incorporated in 
the New Jersey law were as follows: 


(1) An employer contribution of % of 
1 per cent and an employee contribution of 
¥% of 1 per cent were provided to finance 
the program. The employer contribution 
was merit rated in such a way that it 
could be as high as 3% of 1 per cent or 
as low as 1/10 of 1 per cent, depending 
upon the condition of the state fund and 
the cost of the state-plan benefits for the 
employees of the employer. This was an 
effort to make the contributions paid by 
a group approximate the costs of benefits 
paid on behalf of that group and to avoid 
the accumulation of a large reserve in the 
state fund as had occurred in California. 


(2) The voluntary plans, or private 
plans as they are called in New Jersey, 
need provide only benefits equal to and 
not greater than the benefits of the state 
plan. This has a tendency to equalize com- 
petition between the state fund and private- 
plan underwriters. 


(3) The California law required that the 
selection of voluntary plans could not be 
adverse to the state fund, leaving the fund 
with only the poorest risks. In actual 
experience, this sort of provision proved 
to be unnecessary, since the loss ratios of 
the state fund in California have always 
been lower than the loss ratios of the vol- 
untary or private plans. In ¢he New Jersey 
law this was modified to provide that the 
private insurance carrier may not insure a 
class or classes of employees of a single 
employer who would enjoy the most favor- 
able experience, and this type of provision 
has proven adequate. 
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Despite these differences, the New Jer- 
sey law follows basically the pattern of 
unemployment compensation and the Califor- 
nia law. With the premium tax on private 
carriers and automatic coverage under the 
state fund, inequitable competition between 
private plans and the state fund still exists. 
The inclusion of an employer contribution 
should increase the interest of employers 
in a sound administration of the program 
and may be a factor in the coverage of 
two thirds of New Jersey employees under 
private plans. 

Important changes were made in the New 
Jersey Temporary Disability Insurance Law 
by the 1952 legislature. Because the pro- 
gram seemed to be following the general 
course of the California program, with the 
accumulation of an increasing reserve in 
the state fund, the employee contribution 
was reduced from % of 1 per cent to % of 
1 per cent. The maximum weekly benefit 
was increased to $30. The method of com- 
puting benefits was divorced from the un- 
employment compensation pattern followed 
in Rhode Island and California, and such 
benefits, effective January 1, 1953, will be 
two thirds of the claimant’s average weekly 
wage during the eight weeks preceding his 
disability, subject to the maximum. This 
change to a recent wage history was gen- 
erally welcomed. The basis of the individ- 
ual’s entitlement to benefits and the basis 
for duration of benefits were changed. The 
reduction in the employee contribution and 
the increase in benefits provide a smaller 
margin on which to operate and make 
present competition more difficult for the 
private plans. However, the changes should 
improve the long-range prospects of the 
private plans by retarding the accumula- 
tion of a large reserve in the state fund. 


The New Jersey disability benefits fund 
as of July 1, 1952, had a reserve of $86 
million, of which $50 million was trans- 
ferred from the unemployment compensa- 
tion fund. Of the balance, about half was 
collected before disability benefits became 
payable and half represents the excess of 
income over outgo since that time. The 
$50 million transferred from the unemploy- 
ment compensation fund did not prove nec- 
essary to finance disability benefits, and its 
continued retention does not appear essen- 


, tial to the solvency of the program. 
In the New Jersey law merit rating, the. 


employer contribution has only partially 
cured the defect of the accumulation of 
reserves in the state fund found in the 
California law. Private-plan underwriters 
still have acquisition and service expenses 


not borne by the state fund. Therefore, 
many would argue that the New Jersey, 
as well as the California, law stands a good 
chance of ultimately becoming a program 
under which the voluntary or private plans 
will play a minor role. 


New York 


The New York Disability Benefits Law 
(Article 9 of the Workmen’s Compensa- 
tion Law, Sections 200-242) was enacted on 
April 13, 1949, and benefits first became 
payable on July 1, 1950. It departs from 
the principles of unemployment compensa- 
tion and is a part of the Workmen’s 
Compensation Law. Employers are re- 
quired to provide disability benefits for 
their employees through self-insurance, in- 
surance with a private insurance company 
or insurance with the state insurance fund. 
There is no automatic coverage by the 
state insurance fund. Employers are per- 
mitted to withhold an employee contribu- 
tion of % of 1 per cent of wages, subject 
to a maximum of 30 cents per week, but 
must pay the balance of the cost themselves. 
Benefits originally were one half of average 
week wages, subject to a maximum of 
$26 for 13 weeks with a seven-day waiting 
period for each disability. The 1952 legis- 
lature increased the maximum weekly amount 
to $30. Benefits for the disabled unem- 
ployed are financed through a special fund 
administered by the chairman of the work- 
men’s compensation board and completely 
separate from the state insurance fund. 
This special fund was created originally 
through a small tax on employers and 
employees and is replenished by assess- 
ments upon all insurance carriers, including 
self-insured programs and the state insur- 
ance fund. 


It is very important to distinguish be- 
tween the New Jersey and California laws 
patterned after unemployment compensa- 
tion and the New York Disability Benefits 
Law patterned after workmen’s compensa- 
tion, despite the fact that the latter also 
makes provision for a state insurance fund. 
Actually the so-called state insurance funds 
in New Jersey and California are misnamed. 
The two laws impose taxes earmarked for 
the payment of disability benefits rather 
than create funds to be operated on insur- 
ance principles. Provision was made for 
benefits underwritten by the New York 
state insurance fund primarily because that 
fund had been in existence and providing 
workmen’s compensation benefits over a 
period of years. 
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The state insurance funds in both Cali- 
fornia and New Jersey are financed by a 
tax which remains constant in California 
and which varies with the cost of benefits 
only within the limited scope of the merit- 
rating provisions in New Jersey. The New 
York state insurance fund charges premi- 
ums and otherwise operates in almost pre- 
cisely the same fashion as a private insurance 
company. It has no greater opportunity 
to accumulate a large reserve than the pri- 
vate companies. It has comparable acqui- 
sition and service costs and otherwise 
operates under equal competitive condi- 
tions, which include the payment of a pre- 
mium tax. It cannot acquire business purely 
as the result of the failure of an employer 
to self-insure or to make application to a 
private carrier for an insurance policy. 


Additional advantages can be claimed for 
the New York law. The existing claim 
facilities of the carriers were utilized to 
provide prompt payment of benefits without 
the intrusion of a state agency. Section 
211-4 of the law simplified the qualification 
of existing benefit plans, whether or not 
they involved collective bargaining or pro- 
vided the same benefits as prescribed by 
statute. Section 211-5 permits the qualifi- 
cation of new benefit plans that are more 
liberal or better adapted to the needs of 
the employees than the statutory pattern. 
The amount of the weekly benefit is made 
dependent upon recent wage history—a closer 
approximation to the loss sustained by the 
claimant. Throughout the law, interference 
with normal employer-employee relations 
is kept to a minimum. 

In the two years during which benefits 
have been payable, the New York law has 
established a remarkable example of the 
success of a social insurance statute that 
preserves to a substantial degree the ad- 
vantages of private enterprise. Between 90 
and 95 per cent of the employees covered 
by the law receive benefits through self- 
insurance programs or from private in- 
surance companies. The state insurance 
fund itself put on its books a substantial 
amount of group accident and health in- 
surance—a field in which it had had no pre- 
vious experience. All of this was accomplished 
with a minimum of friction between em- 
ployers, labor, the insurance industry and 
the state. 

The annual report of the New York 
Workmen’s Compensation Board covering 
the year 1951 shows that almost 3 million 
employees received benefits that differ from 
the precise statutory pattern, whereas less 
than two million were insured for the statu- 
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tory pattern, whereas less than two million 
were insured for the statutory pattern of 
benefits. During 1951 the workmen’s com- 
pensation board received only 100 applica- 
tions for review of referee decisions. Of 
the 85 disposed of, 33 were by claimants, 
49 by carriers and three by other interested 
parties. 

If a state is interested in a compulsory 
nonoccupational disability benefits law pro- 
viding social insurance with a minimum of 
interference with a private enterprise system, 
the New York law seems to have more to 
offer than any of the existing laws in the 
other three states. Certainly insurance car- 
riers should fare better in competition with 
a premium-supported state fund that must 
operate in a similar fashion and under com- 
parative conditions than when required to 
compete with a tax-supported state fund 
under the conditions prescribed by the 
California or New Jersey laws. 


ADDITIONAL DEVELOPMENTS 


If and when a study commission or 
legislative body in one of the 44 remaining 
states considers compulsory nonoccupational 
disability legislation, it need not confine 
itself exclusively to a consideration of the 
four existing laws. Laws that differ from 
all of these and incorporate new features 
have been suggested. 


All-Private Law 


The workmen’s compensation program 
in New York involved a state insurance 
fund that had been in operation since the 
passage of that law. This fact undoubtedly 
was one of the principal reasons for the use 
of a state fund as one of the instrumen- 
talities for providing the disability benefits 
required by the statute. Another state 
might well follow the general pattern of the 
New York law but substitute an assigned- 
risk plan for a state fund, particularly if 
that state did not provide for a state fund 
under its workmen’s compensation program. 
An assigned-risk plan is a device for dis- 
tributing among insurance carriers the cases 
that cannot otherwise obtain the coverage 
required by the law. The succesful opera- 
tion of such plans under workmen’s com- 
pensation and automobile-liability programs 
gives sufficient assurance that a state in- 
surance fund is not required. The tradi- 
tional argument for a state insurance fund 
as a place to insure risks unacceptable to 
private carriers has been weakened by the 
experience in New York where few, if any, 
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cases were declined by such carriers. Al- 
though a number of people may still claim 
that an assigned-risk plan is not adequate 
and that a state insurance fund is necessary, 
the real motive of some of these individuals 
is a desire to put the state in the insurance 
business. 


Such a law making use of an assigned- 
risk pool in place of a state fund is usually 
called an all-private plan or law. It is 
often spoken of as the least objectionable 
type of law by those groups which oppose 
compulsory nonoccupational disability bene- 
fit legislation as an unwarranted invasion 
by the state of the field of private enter- 
prise, since it does not put the state in the 
insurance business. However, it still in- 
volves the element of compulsion, and for 
that reason it is considered undesirable 
by many. 


Elective Law 


In an effort to reduce this element of 
compulsion to a minimum, considerable 
thought and study have been given to a 
variation of the all-private law which, for 
want of a better term, has been called an 
elective-type law. This concept seeks to 
avoid any interference with existing dis- 
ability benefit plans which, under all of the 
other types of laws, are brought within the 
regulatory authority of the administrator 
of the law. After setting up a statutory 
plan of benefits with specified employee 
contributions, the following procedure could 
be provided under the elective-type law: 


If 20 per cent of the employees in a 
given plant or establishment petition for an 
election, the employer must do one of two 
things: (1) He must provide a plan of 
benefits that has been certified by the di- 
rector of the program as equal to or better 
than the statutory plan or (2) he must give 
his employees an opportunity to elect the statu- 
tory plan of benefits. If he adopts the first 
alternative, there is no election. If he adopts 
the second alternative and 75 per cent of the 
employees vote for the statutory plan, the em- 
ployer must provide it through insurance or 
self-insurance. Since the benefits payable under 
the statutory plan are reduced by any bene- 
fits payable under a voluntary plan, there is 
no reason for a petition or an election where 
a voluntary plan provides benefits that are 
equal to or greater than those of the statu- 
tory plan. Without a petition, the voluntary 
plan remains as free from regulation by the 
state as it was before the elective law was 
passed. The predicted result is that almost 
all employers in the state would voluntarily 


provide a plan of benefits equal to or 
better than the statutory plan and keep 
their disability-benefit program completely 
free from regulation by the administrator 
of the law. Only the few employers who 
refused to provide satisfactory benefits vol- 
untarily would come under the statute. An 
employer who had the confidence of his 
employees would be free to provide any 
program of salary continuance or otherwise, 
no matter how informal, so long as his 
employees found it more acceptable and 
more suited to their needs than a statu- 
tory plan. 

The elective concept has aroused the in- 
terest of individuals interested in the prob- 
lem of compulsory nonoccupational disability 
benefits. Unfortunately no one is in a posi- 
tion to give complete assurance that the 
program would work out successfully. 
Admittedly, provision for the disabled un- 
employed would require considerable in- 
genuity. However, the possible benefits, 
plus the ease with which the law could be 
transformed into an all-private law if re- 
sults did not prove satisfactory, should 
arouse the interest of the more inquiring 
and adventuresome minds. 


ADDITIONAL PROBLEMS 


In the hope that the foregoing portion of 
this paper has answered some questions for 
those interested in the subject of com- 
pulsory nonoccupational disability benefits, 
the writer would like to ask a few questions 
or at least suggest some areas of further 
study. These areas are, first, the problem 
of providing benefits for the sick unem- 
ployed and, second, the problem of merit- 
rating contributions under a New Jersey 
type law. 


Sick Unemployed 


If benefits could be provided for those 
individuals who become disabled while un- 
employed, it could be argued that the 
alleged inequity between unemployment com- 
pensation benefits for the unemployed who 
are in good health and no benefits for the 
disabled unemployed had been eliminated. 
The most obvious suggestion to accomplish 
this would be an amendment of the federal 
law to permit states to pay unemployment 
compensation benefits despite the disability 
of the claimant. However, this would vio- 
late the basic concept and purpose of the 
unemployment compensation program, and 
many fear that it would also constitute a 
first step toward a program of compulsory 
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nonoccupational disability benefits on the 
federal level monopolized by a tax-supported 
fund. Once a system for paying disability 
benefits to the unemployed was established, 
pressure would develop for the extension 
of such benefits to the employed based 
upon the argument that individuals who 
lose wages because of disability need bene- 
fits more than those who only lose unem- 
ployment compensation. 


In 1945 Maryland adopted an amendment 
to its unemployment compensation law 
(Chapter 270) providing in effect that an 
individual who becomes entitled to unem- 
ployment compensation would not be dis- 
qualified because of disability until he was 
offered suitable work. This has been called 
the “Maryland Amendment” and has been 
operating successfully in several states. 
However, it has been criticized for two 
reasons. First, it does not take care of the 
individual who becomes disabled after ter- 
mination of employment but before he be- 
comes entitled to unemployment compensation, 
and, second, it puts the administration of 
the law under some pressure to offer jobs 
only to those who are not disabled. 

There is some hope that a way can bé 
found to provide disability benefits for the 
sick unemployed without the necessity of 
any state-operated fund. Under the New 
York law the cost of the benefits is financed 
by the carriers which provide benefits for 
the employed, but the actual benefits are 
paid and administered by a special fund 
under the management of the chairman 
of the workmen’s compensation board. 
Further, this is subject to the requirement 
that each carrier provide benefits during 
the first four weeks after termination of 
employment. 

It has been suggested that this period of 
four weeks be extended to 13 or 26 weeks 
and the special state fund be eliminated. 
Some arrangement between carriers to pool 
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the cost of such benefits might be neces- 
sary, but perhaps this could be handled 
through the same mechanism as that which 
administers an assigned-risk pool or pro- 
gram. This might prove feasible under an 
all-private compulsory nonoccupational dis- 
ability law covering both employed and 
unemployed individuals. The application of 
the principle to the unemployed alone, with- 
out provision for the disabled employed, 
appears difficult, if not impossible. 


A program of benefits for the sick un- 
employed, either alone or in conjunction 
with the laws providing benefits for the 
employed, certainly should be given further 
study and varying methods developed for 
the consideration of study commissions 
and legislative bodies. 


Merit Rating 


In many jurisdictions the pressure for a 
law of this type originates with or is guided 
by the unemployment compensation ad- 
ministrations. There is no valid reason why 
a nonoccupational disability benefits law, 
without a state fund or with a state fund 
financed by premiums, cannot be adminis- 
tered by an unemployment compensation 
agency, although there are good arguments 
for separate administration. Nevertheless, 
despite the advantages of such a law, it 
may become necessary in some states to 
draft or consider a law following the basic 
pattern of New Jersey. If and when this 
occurs, it will become very important to 
so vary the income of the tax-supported 
state fund from year to year as to keep 
income and outgo in balance and avoid 
the accumulation of excessive reserves. This 
will have to be done through the device of 
merit rating the tax or contribution to the 
state fund. It is generally agreed that the 
variations in the employer tax under 
the New Jersey law are not adequate for 
this purpose, partly because of the narrow 
limits within which the employer contribu- 
tion operates. 


There may be some way of merit rating 
both the employer and the employee contribu- 
tions to a state disability benefits fund. 
This not only would balance income and 
outgo more adequately but would make the 
cost of the benefits to employers and em- 
ployees alike dependent upon the benefits 
paid out on behalf of a given group. Ad- 
mittedly, the merit rating of the employee 
contribution presents difficult problems that 
do not arise in the merit rating of the 
employer contribution, but the broad prob- 


I L J— October, 1952 





lem 
law 
furth 


KN‘ 
11 


the i 
his | 
occu 
conti 
that 
basi: 
nonc 
who 
no r 
cove 
Whi 
be a 
mus| 
legis 
con\ 
laws 
able 


A | 
| 


toric 
equi 
has 
it is 
evel 





>eS- 
‘led 
ich 
ro- 

an 
lis- 
and 
1 of 
ith- 
red, 


un- 
ion 
the 
her 
for 
ons 


ra 
ded 
ad- 
vhy 
aw, 
und 
nis- 
ton 
‘nts 
ess, 
ot 
to 
ASIC 
this 
to 
‘ted 
eep 
‘oid 
This 
- of 
the 
the 
der 
for 
“OW 
bu- 


‘ing 
bu- 
nd. 
and 
the 
“m- 
fits 
Ad- 
yee 
hat 
the 
‘ob- 


952 


lem of merit rating contributions under a 
law of the New Jersey type justifies 
further study. 


KNOWLEDGE TO WRITE GOOD LAWS 


I believe we can agree that the desire of 
the individual to preserve the continuity of 
his earnings against the hazard of non- 
occupational disability will prove to be a 
continuing one, Although protection against 
that hazard is available on a voluntary 
basis, there are proponents of compulsory 
nonoccupational disability benefit legislation 
who will continue to press for its passage 
no matter how many workers may become 
covered under such voluntary insurance. 
Whatever our individual convictions may 
be as to the wisdom of such legislation, we 
must remember that a majority of any state 
legislature or Congress can render those 
convictions completely academic. If such 
laws are to be enacted, we now have avail- 
able the knowledge and the experience 


A REPORT TO THE READER- 


torious. In this case I think the asserted 
equity of subrogation of the plaintiff surety 
has little merit. I do not feel at all sure that 
it is out of pocket a penny by reason of the 
events which occurred.” 


ee ER important aspect of this prob- 
44 lem—not involving the set-off question, 
but with serious implications—is the de- 
cision of the court in U. S. v. Swedlow Engi- 
neering Company, Inc. (100 F. Supp. 796), 
now on appeal, where the government suc- 
cessfully claimed, as against both the con- 
tractor and the surety, payroll taxes unpaid 
by the contractor. The decision is sketchy 
as to its real basis, whether based on surety 
or quasi-employer, the court stating: 


“Under the bond, the obligation to pay 
wages is primary, once the contractor fails 
to do so. And the duty to pay applies both 
to the portion that went to the employee 
and to the portion which ‘the employer’ 
was required to withhold. The money, in 
both instances, had been earned by the em- 
ployee. And the bonding company, by ex- 
ecuting the bond, assumed the obligation 
to pay upon the contractor’s default, all 
the wages to be earned in the future. This 
obligation they later performed by taking 
and exercising control over the payment of 
wages. When this happened, the contractor, 


necessary to develop a form of statute that 
will promise sound administration and a 
compatible marriage of social legislation 
and private enterprise at the state level. 

In the second scene of Act II of Shake- 
spear’s Julius Caesar, Caesar is preparing to 
leave for the Roman Senate where his assassins 
wait for him. His only answer to his wife’s 
warnings of danger and pleas for caution 
are words of confidence in the might of 
Caesar. Calphurnia answers: “Alas, my 
Lord, your wisdom is consum’d in confi- 
dence.” Whether or not we believe the 
might of labor unions, employers or the 
insurance industry is as the might of Caesar, 
let no one say that our “wisdom is consum’d 
in confidence.” If and when the legislative 
process requires resolution of the issue of 
compulsory nonoccupational disability bene- 
fits, let that resolution draw upon our ex- 
perience and be dictated by knowledge, 
statesmanship and wisdom and not by 
passion, prejudice and pride. [The End] 


Continued from page 660 | 
for whom the employees performed the 
services, did not have ‘control of the pay- 
ment of the wages’. That control had passed 
to the bonding company. With it passed 
the duty to withhold, imposed by the Inter- 
nal Revenue statutes. The obligation which 
they failed to perform was that prescribed 
by these statutes. They are the basis of 
their liability and of the Government’s claim. 
The limitations which apply are only those 
contained in the Internal Revenue Code. 


And, concededly, the action is within those 
limitations.” 


A contrasting opinion by the same court 
is William Simpson Construction Company v. 
Westover (100 F. Supp. 125), in which the 
court held the contractor was not liable for 
taxes due from its subcontractor. It was 
held, further, as a basis for the decision, 
that the prime contractor did not have a 
fiduciary or employer relationship under the 
circumstances. 


N conclusion, it is apparent that these re- 

cent court decisions require the serious 
and studied deliberation of not only the 
surety industry but also the affected agencies 
of the United States and the Congress if 
continued inequitable results are to be al- 
leviated. 
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if mann She Dade Memorial Park 
- Protection Agreement and like contracts 
are insurance contracts and can only be 
made by companies qualified to write insur- 
ance.—In answer to the Insurance Commis- 
sioner’s queries as to the legality of a con- 
templated contract between a cemetery and 
purchasers of plots therein, the Attorney 
General stated: “In analyzing the contract 
presently being considered, it is apparent 
that the corporation agrees thereby to pro- 
vide funeral benefits to an eligible plot pur- 
chaser upon his death in return for such 
purchaser’s paying stipulated monthly pre- 
miums. Apparently to protect itself against 
the risks assumed by it in the contract, pro- 
vision is made for the insuring of the pur- 
chaser’s life with an insurance company, the 
policy evidencing such insurance designat- 
ing the corporation as the primary bene- 
ficiary. It is to be observed that these features 
of the agreement would appear to get into 
the field of reinsurance, but would in no 
way alter the fact that the corporation re- 
ceives valuable consideration and in return 
indemnifies the purchaser’s heirs or estate 
against the necessity of having to bear the 
entire expense of the funeral. 

“The Dade Memorial Park Protection 
Agreement is not entirely a contract for 
personal services since its avowed purpose, 
as stated in the agreement, is ‘ To pro- 
vide funds for the payment of the purchase 
price of said plot, in the event of the death 
of the purchaser and for other interment 
services as hereinafter set forth. : 


“It is worthy of mention that the corpo- 
ration has an insurable interest in the life 
of a purchaser of its cemetery plots only 
to the extent of the unpaid balance of the 
purchase price of the cemetery plot. How- 
ever, in the absence of further facts on this 
point, no statement herein shall be con- 
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strued as suggesting that the corporation 
has insured the life of any purchaser be- 
yond its insurable interest therein. 


“Thus, on the basis of the ‘Protection 
Agreement’ attached to your request, it is 
my opinion that such an agreement, when 
consummated, would constitute an insur- 
ance contract and would be violative of the 
insurance laws of Florida if entered into by 
a company not qualified to write insurance 
in Florida.”—Opinion of the Florida Attorney 
General, No. 052-222, July 18, 1952. 


VI ARYLAND—The state racing com- 
L mission has the duty to adopt a rule 
which requires horse owners and trainers to 
comply with the workmen’s compensation 
law.—The racing commissioner inquired of the 
Attorney General as to the applicability of the 
workmen’s compensation law to persons em- 
ployed by owners and trainers licensed by 
the Maryland Racing Commission and also 
concerning the authority of the commission 
to act in the matter. 


In his reply to these questions the Attor- 
ney General stated: “Under the provisions 
of the Annotated Code of Maryland (1947 
Supplement), Article 101, Section 20, it is 
provided as follows: ‘20. Compensation pro- 
vided for in this Article shall be payable 
for injuries sustained or death incurred 
by employees engaged in the following ex- 
tra-hazardous employments: . . . (45A) 
All persons employed by the owners or 
trainers of horses who participate in the 
conduct of racing at any track licensed 
under Article 78B of the Annotated Code 
of Maryland.’ 


“It is clear from the provision of this 
Section that all persons employed by owners 
and trainers of horses which participate 
in racing at tracks licensed by your Com- 
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mission are subject to the provisions of 
the Workmen’s Compensation Law of this 
State. It necessarily follows that such 
owners and trainers, being subject to the 
provisions of the Workmen’s Compensation 
Law of Maryland, must comply with the pro- 
visions of Section 15 of such Article, under 
which employers must secure compensation 
to their employees in one of the ways set 
forth in such Section. 


“Under the provisions of the Annotated 
Code of Maryland (1947 Supplement), Arti- 
cle 78B, Section 11 (as amended by the 
Laws of 1951, Chapter 706), The Maryland 
Racing Commission is granted power ‘to 
prescribe rules, regulations and conditions 
under which all horse races shall be con- 
ducted. ’ Under this power, your 
Commission has adopted Rules 84 and 85, 
which deal with the issuance of licenses to 
owners and trainers. In the opinion of this 
office, your Commission clearly has author- 
ity, under Section 11 of Article 78B, to 
adopt a rule which would require all appli- 
cants for owner’s and trainer’s licenses to 
furnish satisfactory evidence to your Com- 
mission that they have fully complied with 
the provisions of Article 101, Section 15, as 
a condition precedent to obtaining a license 
to own or train horses involved in the 
conduct of racing at any track licensed by 
your Commission. 


“In view of the provisions of the Anno- 
tated Code of Maryland (1947 Supplement), 
Article 78B, which authorize and empower 
your Commission to supervise horse racing 
and trotting in this State, your Commission, 
in the opinoin of this office, has a duty to 
adopt a rule which will assure compliance 
by owners and trainers with their obliga- 
tions under the Workmen’s Compensation 
Law of this State.”"—Opinion of the Mar'y- 
land Attorney General, May 28, 1952. 


ORTH CAROLINA — Reinstatement 
“ \ of driver’s license only upon both pay- 
ment of judgment and proof of future finan- 
cial responsibility—After a very careful re- 
view of the whole question of the suspen- 
sion of drivers’ licenses under the financial 
responsibility act, the Attorney General 
announced: “The Uniform Driver’s License 
Law, of which G. S. 20-19 (c) is a part, was 
enacted several years prior to the Financial 
Responsibility Act. The amendment to this 
law in 1947, which resulted in the present 
form of G. S. 20-19, was adopted on the 
same day as the Financial Responsibility Act 
and became effective on the same day as 
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that Act. Prior to the 1947 amendment; 
the Uniform Driver’s License Law provided 
‘the Department shall not suspend a license 
for a period of more than one year. F 
The 1947 amendment made specific provi- 
sion for suspensions under Paragraph (a, 9) 
and (a, 10). There then follows in the pres- 
ent statute Paragraph (c) reading as fol- 
lows: ‘When a license is suspended under 
any other provision of law, the period of 
suspension shall be not more than one year.’ 


“The Uniform Driver’s License Law con- 
tains in G. S. 20-16 ten separate grounds 
for suspension. It also has specific provi- 
sions governing suspension in G. S. 20-19 
G. S. 20-22 and G. S. 20-23. Considering 
the Uniform Driver’s License Law alone, 
it would appear that the purpose of the 
1947 amendment in this respect was to pro- 
vide a minimum period of suspension for 
the two grounds specifically covered in 
Items 9 and 10 of G. S. 20-16 (a), and to 
leave all other grounds for suspension con- 
tained in the Uniform Driver’s License Law 
subject to the original limitation that the sus- 
pension must not be for more than one year. 


“Although the Financial Responsibility 
Act was adopted on the same day as the 
amendment to the Uniform Driver’s Li- 
cense Law, a careful reading of it indicates 
that it was intended to be an additional, in- 
dependent safeguard. There are several 
provisions in the Financial Responsibility 
Act which indicate to me that it was not 
intended to be a mere amendment and addi- 
tion to the Uniform Driver’s License Act, 
but was intended as an independent piece of 
legislation. 


“As further support for this opinion, G. S. 
20-230 provides that the provisions of the 
Financial Responsibility Act shall in no way 
affect the authority or duty of the Depart- 
ment to issue, suspend or revoke licenses 
under the Uniform Driver’s License Act or 
any amendment thereto. This section also 
provides that a person whose license has 
been revoked or suspended under the pro- 
visions of the Uniform Driver’s License Act 
shall not be entitled to have his license re- 
issued until he gives and maintains proof of 
financial responsibility. This section is in- 
consistent with G. S. 20-20, which is part of 
the Uniform Driver’s License Law, in that 
it adds another condition to the reissuance 
of the license, whereas Section 20-20 pro- 
vides for the automatic reissuance upon the 
termination of the period of suspension. 
Had the 1947 Legislature intended for the 
Financial Responsibility Act and the 1947 
amendment to the Uniform Driver’s License 
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Law to be treated as parts of the same 
legislation, it would seem that the Legisla- 
ture would have amended G. S. 20-20. Its 
failure to do so would indicate that it re- 
garded the passage of the two bills on 
April 5, 1947 as independent Acts of the 
Legislature. Furthermore, it is to be noted 
that G. S. 20-230 requires the driver to 
maintain proof of his financial responsibility 
for two years. We have consistently, and I 
think correctly, ruled that under this section 
a man cannot have his license reissued until he 
files proof of financial responsibility and if 
he fails to maintain that proof for two years, 
such failure will necessitate another suspen- 
sion, which second suspension will continue 
so long as he fails to file renewed proof of 
financial responsibility. 


“Therefore, it is my opinion that the first 
step in determining the maximum suspen- 
sion under the Financial Responsibility Act 
is to construe that Act standing alone. 
Looking at the Financial Responsibility Act 
alone, it seems clear to me that the Legis- 
lature intended an _ indefinite suspension 
when the ground of suspension was failure 
to pay a judgment. This does not always 
work to the disadvantage of the driver. If 
the suspension is for so long as the judg- 
ment remains unsatisfied, the driver may 
have his license restored immediately by 
paying the judgment and filing proof of 
financial responsibility. 


“After considering all of these statutory 
provisions, my opinion as to the fair inter- 
pretation of G. S. 20-234 is unchanged. A 
person who fails to pay a judgment of the 
type specified in the Financial Responsi- 
bility Act is not to have a driver’s license 
again until he both pays the judgment and 
files proof of future financial responsibility. 


“T call to your attention the provision 
in G. S. 20-241 for the reissuance of the li- 
cense, registration certificate and plates 
when the judgment creditor consents thereto 
in writing. I suggest that you explore the 
possibility of procuring such consent.”— 
Opinion of the North Carolina Attorney Gen- 
eral, August 19, 1952. 


ASHINGTON—School district not 

liable for injuries resulting from acci- 
dent relating to any athletic apparatus.— 
The Attorney General was presented with 
the following factual situation: A young 
grade school student is directed by his physical 
education instructor to scale a series of four 
hurdles. The boy tells the instructor that 
he cannot, having tried previously. The 
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instructor overrules this protest and the 
student makes the attempt upon the order 
of the instructor. The boy successfully 
clears two of the hurdles but misses on 
the third and breaks his leg. The instructor 
does nothing for him, allowing him to hobble 
home with the help of a small brother at 
the end of the physical education period, 
which coincides with the end of the school 
day. As a result, the boy has to spend the 
next six weeks with his leg in a cast. 

On these facts this two-part question was 
submitted: “Is the School District liable 
for the negligence of the School Physical 
Education instructor for damages and also 
is the Physical Educational instructor per- 
sonally liable for damages?” 


Stating his conclusion first, the Attorney 
General answered: “Under the facts as 
stated, neither the school district nor the 
Physical Education instructor would be 
liable for the student’s injuries. However, 
if, in the incident involved, the Physical 
Education instructor failed to take reason- 
able action to prevent aggravation of the 
injury after the accident occurred, he would 
be subject to liability for any such aggra- 
vation. This would be a question of fact. 


“Contrary to the general common law 
rule, a school district is liable for the negli- 
gence of its agents or employees by virtue of 
the provisions of § 4.08.120 RCW, which was 
enacted in 1869 (Laws of 1869, § 602; Rem. 
Rev. Stat. §951), and which reads: ‘An 
action may be maintained against a 
school district for an injury to the 
plaintiff arising from some act or omission 
of such public corporation.’ 


“However, § 28.58.030 RCW .. . pro- 
vides: ‘No action shall be brought or main- 
tained against any school district or its offi- 
cers for any noncontractual act or omission 
of the district, its agents, officers, or em- 
ployees, relating to any park, playground, 

athletic apparatus or appliance, 
owned, operated, or maintained by the 
school district.’ 


“In view of our Supreme Court's consist- 
ent interpretations of the provisions of 
§ 28.58.030 RCW as being ‘all-embracing’ 
and as exempting school districts from 
liability ‘for any and all accidents’, relating 
to any athletic apparatus owned or main- 
tained by the school district, we are of the 
opinion that such exemption would apply 
to the factual situation presented by you 
in so far as the question of liability on the 
part of the school district is concerned.”— 
Opinion of the Washington Attorney General, 
No, 51-53-330, June 24, 1952. 


I L J— October, 1952 





Cali 
for 
Bu 


men 
for | 
sure! 
ance 
Chay 
that 
ance 
issue 
until 
ther 
tach 
prov 

7 
requ 
Mar 
terns 
bene 
for < 
cour 
cern’ 
man 
bene 
teml 
sirat 
cont 
and 
essa 

= 
here 
for | 
Stat 
certi 
men 
insu 
ted t 
been 
or *‘ 
prov 
of ] 
form 
appr 


Stat 





the 
der 
lly 

on 
tor 
ble 


od, 
ool 
the 


vas 
ble 
cal 
Iso 


er= 





































California Requirements 
for Approval of Fraternal Insurers 


Bulletin No. 133 of the California Depart- 
ment of Insurance sets out the procedure 
for gaining approval for fraternal life in- 
surers in the following language: ‘“Insur- 
ance Code Section 11066 (enacted as part of 
Chapter 1193, Statutes of 1951) provides 
that after September 21, 1952, no life insur- 
ance benefit certificate shall be delivered or 
issued for delivery in the State of California 
until a copy of the form, the application 
therefor and any endorsements or riders at- 
tached thereto have been filed with and ap- 
proved by the Insurance Commissioner. 

“Fraternal insurers were notified of this 
requirement by Bulletin No. 127, issued 
March 25, 1952. Since that date many fra- 
ternals have submitted their life insurance 
benefit certificate forms to this Department 
for approval and the Department is in the 
course of correspondence with them con- 
cerning necessary changes. It appears that 
many of the necessary changes in fraternal 
benefit forms cannot be made before Sep- 
tember 21, 1952. It further appears de- 
sirable to permit fraternal insurers to 
continue their normal business operations 
and at the same time to rectify matters nec- 
essary to secure approval of their forms. 


“To achieve this, this Department does 
hereby approve, pursuant to Section 11066, 
for delivery or issuance for delivery in the 
State of California, all life insurance benefit 
certificates (including applications, endorse- 
ments and riders) of admitted fraternal 
insurers which heretofore have been submit- 
ted to the Department of Insurance and have 
been marked ‘Approved,’ ‘Issue Authorized’ 
or ‘Acknowledged for Filing.’ The ap- 
proval hereby given terminates at the close 
of March 21, 1953, and thereafter such 
forms may not be used unless specifically 
approved hereafter. The Department of In- 
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surance, in allowing this six months’ respite, 
does so with the earnest hope that all fra- 
ternal insurers will cooperate in the speedy 
adjustment of their new forms so that they 
can be approved pursuant to present stand- 
ards as outlined in the check list attached to 
Bulletin No. 127. 


“The Department is currently negotiating 
with the American Fraternal Congress in 
connection with Point No. 13 of that check 
list. If there is any modification of the 
principle therein enunciated, all societies 
will be advised of it in the future. Mean- ° 
while, it would be desirable if all societies 
whose certificates have been disapproved by 
reason of a failure to comply with Para- 
graph 13 of the check list would work out 
and have prepared at least in draft form 
such changes as are necessary to achieve 
compliance with it.” 


Tying H & A Policy to Life Policy 
Invalid in New York 


The following is the full text of a recent 
ruling by the Insurance Department of New 
York: “This Department has had submit- 
ted to it for approval a personal accident 
and health insurance policy which will be 
issued only in conjunction with the issuance 
of a life insurance policy and which will not 
be issued separately. 


“It is the opinion of the Department that 
the writing of an accident and health insur- 
ance policy on a form which will be used 
only when written’ in conjunction with the 
writing of a life insurance policy, constitutes 
an inducement to insure not specified in the 
life insurance policy in contravention of Sec- 
tion 209 of the New York Insurance Law 
and since the use of such policy form would 
be inconsistent with the law of this State, it 
is not subject to approval under Section 154 
of said law.” 
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New Rules for Illinois Farm Mutuals 


All fire insurance companies operating 
under a special charter and those operating 
under the statute titled “An Act relating to 
local mutual district, county and township 
insurance companies” are affected by the 
rules and regulations contained in Bulletin 
XB-573 issued by the Illinois Department 
of Insurance. These rules and regulations 
are in addition to the provisions of the Farm 
Mutual Act and Articles X, XI, XIII and 
XXIV of the Illinois Insurance Code, all 
of which will continue to govern. 


There are listed in this bulletin 18 rules. 
The first two which deal with custody of 
securities are: “1. Securities of the company 
shall not be kept in the personal deposit 
box of an officer, neither may they be kept 
in an envelope in a file in the company’s 
office, unless such envelope is kept in a 
fireproof safe or vault which at all times, 
except during access thereto, is properly 
locked. Each safety deposit box shall be 
rented in the name of the company. 


“2. At least two officers of the company 
must be present at the time the safety de- 
posit box is opened.” 

The next three rules have to do with 
surety bonds and read: “3. The Secretary 
and Treasurer of the company shall be 
bonded for amounts prescribed by the Board 
of Directors, but in no case less than $1000, 


as provided by statute. Good business prac- 
tices dictate that the Board of Directors 
should require similar surety bonds for all 
directors, officers, assistants, agents, clerks 
or other employees who handle money or 
securities for the company. 4. Such bonds 
should be commensurate with the amount 
of money and securities handled. 5. Only 
surety bonds from a duly authorized surety 
company will be accepted. Personal bonds 
will not be permitted.” 


The keeping of records is provided for by 
the next five rules which state: “6. Each 
company shall keep its books, records, docu- 
ments, accounts and vouchers in such manner 
that its financial condition can be ascer- 
tained, and so that its financial statements 
filed with the Director can be readily veri- 
fied and its compliance with the law deter- 
mined. 7. The books of the company must 
be closed as of December 31. This is a 
statutory requirement. 8. Original records 
may not be destroyed without first securing 
authority of the Director of Insurance. 9. 
A policy register which properly reflects 
all changes in the policy during its term 
should be maintained. 10. Original records 
should be kept in fire resistant files.” 


Rules 11, 12 and 13 concern what is to 
be done with agents’ collections and re- 
ceipts, while 14 and 15 deal with disburse- 
ments. The petty cash fund is covered by 
Rule 16. Investments and personal loans are 
dealt with in Rules 17 and 18, respectively. 


THE RESPONSIBILITY OF THE CITIZEN AS A VOTER. 
By Ralph Bushnell Potts 


The blood of free men stains my ballot 
sheet. Whatever others may do, I shall 
not carelessly make my mark. I vote not 
because I can but because I must. Those 
that died for this, my voice in govern- 
ment, had a right to expect that I would 
prepare with every faculty to use it 
wisely, honestly and courageously. They 
did not die that fools, blind partisans 
or the reckless might make a game of 
free elections. 

Only my secret heart knows whether 
I justify the definition of “voter” as they 
wrote it in the reddening sand. If I 
love my country ds they did, I question 
my qualifications again and again. 

I carefully study the issues and candi- 
dates to determine what is best, not for 
me or my minority but for my country. 


I will not be confused or deceived by 
propaganda, slogans or histrionics. 1 
shield my eyes to the glitter of person- 
alities, purge my mind of passion and 
prejudice, and search diligently for the 
hidden truth. I must be free of all in- 
fluences save that of conscience and 
justice. 

I garden for dreams, but with a real- 
istic spade. My test is not of trend or 
popularity, but of principle and liberty. 

I vote as if my ballot alone decided 
the contest. I may lose my preference, 
but I will not throw away my sacred 
vote. For within the booth I hold in 
my humble hand the living proxy of all 
my country’s honored dead.—From the 
Journal of the American Judicature Society. 
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Partnership Life Insurance Gets 
Special Tax Exemption Ruling 


A special ruling of the Department of 
Internal Revenue recently denoted a situa- 
tion where the proceeds of life insurance 
used to retire the interest of a member of 
a partnership who may die during the 
existence of the partnership are not subject 
to income taxation. 


The situation under which such exemp- 
tion was granted was, in brief, where a 
partner, the insured and owner of an insur- 
ance policy, transfers it to the partnership 
as a part of his capital contribution, the 
partnership being made the sole owner of 
the policy and designated as beneficiary. 
The substance of the ruling was that the 
transfer, on such facts, does not constitute 
a transfer for a valuable consideration and 
any amounts paid to the partnership as 
beneficiary because of the death of the in- 
sured will be exempt from tax. 


A father and son formed a partnership and, 
in order to retire the interest of any partner 
who might die during the life of the part- 
nership, they each desired to contribute 
life insurance policies in the value of $25,000 
as part of their capital contributions, using 
their value for federal gift tax purposes on 
the date of transfer to determine their con- 
tribution value. Following the transfer, all 
rights of ownership were to be_ vested 
solely in the partnership with the partner- 
ship designated as beneficiary. 


They wanted to know whether the con- 
tributions would be regarded as transfers 
for valuable considerations, thereby sub- 
jecting the proceeds to income taxation. 


Reviewing the pertinent sections of the 
Internal Revenue Code, Deputy Commis- 
sioner E, I. McLarney wrote that Section 
22 (b) (1) of the Code “provides in part 
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that amounts received under a life insurance 
contract paid by reason of the death of the 
insured, whether in a single sum or other- 
wise shall not be included in gross income 
and shall be exempt from taxation. 


“Section 22 (b) (2) (A) of the Code pro- 
vides in part that in the case of a transfer 
for a valuable consideration, by assignment 
or otherwise, of a life insurance, endow- 
ment, or annuity contract, or any interest 
therein, only the actual value of such con- 
sideration and the amount of the premiums 
and other sums subsequently paid by the 
transferee shall be exempt from taxation 
under paragraph (1) or this paragraph. 
The preceding sentence shall not apply in 
the case of such transfer if such contract or 
interest therein has a basis for determining 
gain or loss in the hands of a transferee 
determined in whole or in part by reference 
to such basis of such contract or interest 
therein in the hands of the transferor. 


“Section 113 (a) (13) of the Code pro- 
vides in part that if property was acquired 
after February 28, 1913, by a partnership 
and the basis is not otherwise determined 
under any other paragraph of section 113 
(a), then the basis shall be the same as it 
would be in the hands of the transferor, 
increased in the amount of gain or de- 
creased in the amount of loss recognized 
to the transferor upon such transfer under 
the law applicable to the year in which the 
transfer was made. 


“In view of the foregoing and on the 
basis of the facts submitted, it is held that 
the transfer of the insurance policies in 
question to the partnership as a part of the 
capital contributions of you and your son 
will not constitute a transfer for a valuable 
consideration and any amounts paid to the 
partnership as beneficiary under the policies 
by reason of the death of the insured will 
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PERSONS AND EVENTS 


Two subcommittees of the National 
Association of Insurance Commissioners 
will meet during October in the NAIC 
conference room at 160 North LaSalle 
Street, Chicago. The Uniform Account- 
ing Sub-Committee under the chairman- 
ship of James J. Higgins of New York 
will meet October 20-21; the subcom- 
mittee to study the presentation of ex- 
cess-loss reinsurance in annual statement 
will meet October 22-23 under the chair- 
manship of James R. Glennon of Illinois. 
A meeting of the NAIC subcommittee 
to study automobile rates by driver 
classification has been called for Octo- 
ber 21-22 at the Hotel Statler, Boston, 
Massachusetts, by Chairman George F. 
Mahoney. 


The fall insurance conference of the 
American Management Association will 
be held at the Drake Hotel in Chicago, 
November 13-14. More than 700 are ex- 
pected to attend. The program will treat 
the following subjects: Appraisal Tech- 
niques for Determining Insurable Values, 
Accounts Receivable and Destruction of 
Records Insurance, Loss Prevention as 


be exempt from income tax under section 
22 (b) (1) of the Internal Revenue Code.” 


Telling Blows Delivered Argument 
for National Health Insurance 


Telling blows are being delivered to the 
government’s claim that voluntary insur- 
ance systems do not provide adequate 
coverage for the health needs of the nation. 


In the August issue of the INSURANCE 
Law JourNAL we carried a short article 
entitled: “Will Social Security Expansion 
Bring National Health Insurance?” (See 
“The Coverage,” pages 556-557.) In this 
article we speculated about the trend toward 
the expansion of the social security system 
and presented the arguments of Federal 
Security Administrator Oscar Ewing for a 
national system of health insurance. 


One of the claims made by Mr. Ewing 
was that voluntary health insurance was too 
limited in coverage and that it manages 
“to take care of hardly more than twelve 
per cent of the Nation’s health costs.” 


A different story is told in a recent issue 
of the Washington Report of the Chamber 
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a Factor in Insurance Costs, and Changes 
in the Manufacturers Output Policy. 
Two panels will be held: Where and 
How to Buy Excess Insurance, and Dan- 
gers to Business in Contractual and As- 
sumed Liability. 


L. J. Saye, state agent of the Home 
Insurance Company, was elected presi- 
dent of the Stock Fire Insurance Field 
Club of Georgia at its annual meeting 
September 11. Other new officers in- 
clude Eugene C. Clarke, Jr., vice presi- 
dent; J. D. Ambrose, secretary; and 
James R. Mangan, treasurer. 

Harry J. Loman, dean of the American 
Institute for Property and Liability Un- 
derwriters, has been elected executive 
vice president and member of the board 
of governors of the Insurance Institute 
of America. 





The Association of Casualty and Surety 
Companies has appointed Price E. Clark, 
of Charleston, West Virginia, as educa- 
tional director of the accident prevention 
department. Mr. Price was formerly in 
charge of driver education in West Vir- 
ginia secondary schools. 


of Commerce of the United States. It puts 
the finger on Mr. Ewing’s “twelve per cent” 
claim by presenting a new and encourag- 
ing picture of how private companies are 
meeting the health insurance needs of the 
nation. 


The first claim of the Chamber is that 
85,991,000 Americans, well over half the 
Nation’s population, enjoyed voluntary hos- 
pital insurance in 1951 and many more had 
surgical and medical coverage. 


The report shows that Americans have 
taken to voluntary insurance coverage with 
incredible speed since 1940. In 1940, volun- 
tary hospital expense coverage was owned 
by 12,312,000 persons. The increase in the 
11 years up to 1951 was an almost un- 
believable 700 per cent. 


But the phenomenal growth was not 
shown only in hospital coverage. The story 
of how Americans have looked to private 
insurers to cover their surgical and medical 
expense needs is equally encouraging. Sur- 
gical expense coverage jumped 1300 per cent 
in 11 years and medical expense coverage 
soared nearly 900 per cent in the same period. 
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According to the Chamber’s_ report, 
5,350,000 people had their surgical expenses 
covered in 1940. The 1300 per cent increase 
is evidenced by the fact that in 1951 this 
coverage was owned by 65,535,000. 


An equally satisfying picture for medical 
expense coverage is provided by the rise 
in the number of persons covered by it from 


3,000,000 in 1940 to 27,723,000 in 1951. 


At the same time, 39,702,000 persons were 
insured in 1951 against loss of income due 
to disability, it was reported. 


The report stressed that none of the 
figures include servicemen and _ veterans 
who receive free medical service from the 
government, nor persons covered by work- 
men’s compensation laws. 


While the Chamber stressed the increase 
in the number of persons covered, it also 
pointed out that there have been improve- 
ments in the quality and adequacy of these 
benefits: for example, hospital benefits now 
are payable over longer periods of time, 
surgical operations schedules have been im- 
proved and policies have been generally 
liberalized. 


This constantly accelerated speed by 
which citizens are looking to the voluntary 
insurance systems to care for their health 
needs spells ill for those planners who argue 
for a system of national health insurance 
on the basis of a present inadequacy of the 
coverage provided by private insurers. 


Feasibility of Auto Inspection 
Studied by Missouri Organization 


Will motor vehicle inspection and finan- 
cial responsibility laws help reduce the 
automobile accident and liability insurance 
rates? 


Because Missouri has the third highest 
rates for automobile bodily injury liability 
insurance, that question has prompted the 
Missouri State Chamber of Commerce 
Highways and Safety Committee to make 
a survey of the motor vehicle inspection 
and financial responsibility provisions of 
various states to determine if these provi- 
sions might help the state check its alarming 
increase in automobile accidents. 


In making the study, the committee rec- 
ognized that inspection and financial re- 
sponsibility are just part of the “broader 
problem of increasing auto accidents and 
insurance rates.” It said that “such other 
factors as accident prevention education, 
speeding, driver licensing, proneness of 


The Coverage 


juries to decide against insurance compa- 
nies, legal departures from contributory 
negligence such as the humanitarian doc- 
trine in Missouri, condition of roads, traf- 
fic rule enforcement and increased costs of 
auto repairs cannot be ignored.” 


The report of the committee concerning 
the feasibility and effects of motor vehicle 
inspection are reviewed in this issue. Its 
study of financial responsibility laws will 
be treated in a future issue. 


As part of their study of a system of 
motor vehicle inspection, the committee 
delved into the extent of motor vehicle de- 
fects, and found that anywhere from 50-85 
per cent of all vehicles are usually unsafe 
because of one or more defects. 


The committee also found a correlation 
between the presence of inspection laws in 
a state and lower accident and insurance 
rates although it said that it would be pre- 
sumptuous to claim a definite relationship 
because of the other factors involved in 
accident causation. Figures obtained from 
the National Safety Council for 1950 were 
said to reveal that seven of the ten states 
and the District of Columbia which actu- 
ally had motor vehicle inspection in opera- 
tion in that year had a lower proportion 
of motor vehicle deaths per 100 million 
vehicle miles than did Missouri. The death 
rate per 100 million miles in these states 
ranged from 2.8 for the District of Columbia 
to 5.9 for Maine. Missouri’s rate was 6.5 
deaths per 100 million vehicle miles. The 
figures denoting a lower insurance rate for 
those states with inspection laws were ob- 
tained from the National Bureau of Casualty 
Underwriters’ figures of May, 1952, for the 
average rate on the standard $5/$10,000 
bodily injury automobile policy. It was 
reported that those states with inspection 
actually in operation had an average bodily 
injury rate of $21.66 compared with $22.91 
for the states without inspection. Missouri’s 
average rate was $36.14. 

A motor vehicle inspection law, as is true 
with all remedial proposals, has both ad- 
vantages and disadvantages. In summariz- 
ing the advantages of such a law, the 
committee reported that it not only im- 
proves the general standard of vehicle con- 
dition but thereby lessens depreciation of 
value. Informing the driver whose car 
meets only the minimum requirements has 
a psychological value in producing more 
careful driving, and the driver whose car 
is rejected is thereby warned that he is 
liable to be held as the negligent party in 
a collision with a safe car. An advantage 
was found in that inspection brings a 
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greater respect by the driver for law en- 
forcement and awakens his cooperation. It 
also was said to make car owners more 
aware of the need for periodic repairs and 
to improve the quality of garage workman- 
ship. The most important advantage is 
undoubtedly that it helps prevent accidents 
since studies were said to indicate that a 
considerable number of accidents in part are 
due to maladjustment or defective equip- 
ment of motor vehicles. 


The disadvantages listed were the nui- 
sance factor to motorists, the additional 
expense through fees, the possibility of a 
garage racket being developed, the possi- 
bility of superficial and inefficient repairs, 
and the fact that responsible motorists will 
keep their cars safe without state compul- 
sion. 


What is the extent of motor vehicle 
inspection? 


The report said that at the start of 1951, 
periodic inspection was required in 12 states 
and the District of Columbia. Then West 
Virginia became the thirteenth state to take 
favorable action on periodic motor vehicle 
inspection, Texas was the fourteenth state. 


In addition ‘to the 14 state-wide systems, 
seven states have authorized cities to insti- 
tute inspections. Also, Illinois has a state- 
wide inspection system for trucks and Ohio 
requires inspections for school and church 
busses. 


The report estimated that inspection is 
now required for one out of every three or 
four vehicles either annually or semi- 
annually. 


How should a motor vehicle inspection 
law be written? 


The report quoted from the Motor Vehicle 
Inspection Manual published jointly by the 
American Association of Motor Vehicle 
Administrators and the National Conserva- 
tion Bureau. 


The manual cautioned that an inspection 
law should provide the necessary authority 
to state officials to set up and operate an 
inspection system without hamstringing 
them with a set of fixed inspection stand- 
ards that could not be adapted to changing 
conditions; should provide for a certificate 
and/or sticker for cars passing tests; should 
include the maximum number of required 
inspections; should state the fee for inspec- 
tion; should provide for adequate financing 
of administration; and should provide for 
enforcement including a statement of what 
constitutes a violation and the maximum 
penalty for infractions. 
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Five possible types of inspection systems 
listed by the manual were presented by the 
report: (1) state-owned and -operated sta- 
tions, (2) private stations appointed by the 
state, (3) municipally owned and operated 
stations, (4) combination of official systems 
and (5) unofficial inspection stations (vol- 
untary in character). The report made no 
attempt to favor any particular system, but 
presented the advantages and disadvantages 
of each, 


Winding up its discussion, the report said 
that “a successful inspection program de- 
mands good public relations with both the 
private inspection operator and the automo- 
bile owner, especially.” 


A warning from the Motor Vehicle Inspec- 
tion Manual was included that advised 
against the establishment of an inspection 
system until an adequate accident-preven- 
tion program has been developed, saying 
that without it, an inspection system will 
not succeed. It will also fail, the manual 
said, unless adequate public support has 
been obtained and budgetary arrangements 
to insure proper financing have been made. 


The importance of public acceptance was 
emphasized by the Department of Public 
Safety of Texas in a letter to the Missouri 
State Chamber of Commerce: 


“With reference to public acceptance, we 
have encountered a great deal of opposition, 
due to the fact that the public was not 
properly informed prior to the passage of 
this act. It is strongly recommended that 
your organization, as well as other sources 
of public information be utilized to pre- 
pare the public. With that accomplished, 
and a good, sound, workable program, I 
feel that vehicle inspection can be a success 
in any state.” 


Union May Not Bind Its Members 
to Insurance Plan 


An Oregon county court has held that 
a union may not bind its members to pay 
for insurance premiums without their con- 
sent. Instead of providing for a straight 
employer-financed insurance plan, a con- 
tract made provision for a wage increase 
and then for a deduction from wages up 
to the amount of the increase to pay the 
cost of the insurance premiums. The court 
held that those employees who protested 
would have to be paid the increase as wages 
and would not be required to be included 
in the insurance coverage.—Coos Bay Lum- 
ber Company v. Local No. 7-116, Interna- 
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tional Woodworkers of America (CIO). 
Oregon, Circuit Court of Coos County. 
August 25, 1952. 22 Lapor Cases {| 67,144. 


New York Implements Insurance 
Law Against Minor Drivers 


Nonresident as well as resident minors 
have been stopped while traveling in New 
York and asked to produce identification 
of insurance, it is reported by the National 
Association of Independent Insurers. 


Authority for the checkups stems from 
New York Senate Bill 214, which became 
effective in New York on July 1, 1952. The 
bill added a new section (20-a) to the Vehicle 
and Traffic Law and provided that cars 
operated by minors must carry minimum 
insurance of 10/20/5. The act also requires 
that a minor, whether a resident or a non- 
resident of New York, carry proof of insur- 
ance on the vehicle he is operating. 


A real problem is presented, since an 
out-of-state minor may well be driving a 
car on which only the home state financial 
responsibility requirements of 5/10/1 have 
been met. While satisfactory in the home 
state, this coverage will not meet New York 
requirements. 


Various insurance companies have taken 
steps to notify their policyholders of this 
provision of the New York law. 


New York minors are being furnished 
with satisfactory proof of insurance under 
implementation agreements reached between 
the industry and the department. 


Companies writing automobile liability in- 
surance have agreed to furnish their New 
York insureds a card which would contain 
at least the following: (1) name of the 


insurance company, (2) name of the in- 
sured, (3) policy number, (4) expiration 
date of the policy and (5) description of 
the automobile by year, make of car and 
motor number. 


Minor operators using the family car will 
carry an identification card issued in the 
name of the adult-owner, as insured, and 
that card, along with the vehicle’s registra- 
tion certificate in the same name, will be 
accepted by policing officers when presented 
by the minor operator while using the 
household car, as the minor operator is an 
additional interest under the adult-owner’s 
policy. If a minor operator is insured for 
“Drive Other Cars” coverage by an en- 
dorsement to the adult-owner’s policy, two 
cards will be issued: one in the name of 
the adult-owner and the other in the name 
of the minor operator. Both cards will bear 
the same policy number. 


Where the minor is the owner and named 
insured, the identification card will bear the 
name of the minor. The policing officer may 
compare such identification with the minor’s 
registration certificate for the owned car. 
If the policing officer should examine that 
minor’s credentials while the minor is op- 
erating a nonowned automobile, the iden- 
tification card in the name of the minor 
will be honored by reason of the “Use of 
Other Automobiles” provision in the policy. 
If the insurance policy for the minor is 
written in the name of a nonowner, the 
coverage being afforded under the opera- 
tor’s form, the identification card would 
bear the name of the minor as the insured. 


The above identification cards are to be 
issued with all new and renewal policies 
effective on and after September 1, 1952, 
under terms of the implementation machinery. 


SOME ASPECTS OF PROTECTION AND INDEMNITY INSURANCE 


$76 million United States, 58,000-ton liner, 
990 feet in length and with a crew of 
around 1,200, while the acme of American per- 
fection insofar as shipbuilding standards are 
concerned, represents, because of its size and 
value and capacity, a tremendous legal liability 
from the shipowners’ standpoint. While ship- 
owners can afford to invest large sums of 
money in their vessels, on which they may 
expect from their earnings a proper return, 
they cannot afford to face large, uninsured 
claims, and to pay large sums to other persons 


The Coverage 


Continued from page 690 

without receiving definite tangible return. 
P & I underwriters can and will protect the 
owner for his liability arising out of the opera- 
tion of his vessel as long as rates are adequate 
to make the writing of such insurance profit- 
able, but, regardless of the coverage which 
the P & I underwriters may afford, the pre- 
vention of injury and loss of life and damage 
to property is paramount and should have 
the interest and best corrective efforts of 
all concerned, owners and underwriters alike. 


[The End] 
709 















RNG OSS Lie NS BS 


S o ON 
BS 


CLS 
See 


















Laan 


Great Issues 


The Welfare State and the National Wel- 
fare. Edited by Sheldon Glueck. Addison- 
Wesley Press, Inc., 500 Kendall Square 
Building, Cambridge 42, Massachusetts. 
1952. 289 pages, $3.50. 


This book is a collection of public utter- 
ances on the most vital issue of our time 
by very learned men of our time who think 
as editor Sheldon Glueck thinks: That 
is, that what is occurring in Washington 
on the socio-economic front should be of 
greater concern to everyone. Therefore it 
is a symposium dealing with some of the 
threatening tendencies of our time, in which 
there are no defenders of the “creeping 
socialism in our government.” 


The “tendencies” are pretty well stated 
by Roscoe Pound, one of the contributors. 
“What one must resist is not state perform- 
ance of many public services which it can 
perform without upsetting our legal, polit- 
ical, economic, and social order, but the idea 
that all public services must and can only 
be performed by the government—that 
politically organized society and that alone 
is to be looked to for everything, and that 
there is no limit to the services to humanity 
which it can perform.” 


Here is another tendency as stated by 
Glueck: “Surely, loose spending of the 
public resources will not only not assure 
the blessings of liberty to our posterity but, 
through increasingly crippling taxation, the 
undermining of the national financial struc- 
ture, excessive inflation, and the centripetal 
suction of an ever more powerful ‘federal’ 
government, must threaten the supreme value 
sought in and through the Constitution— 
human freedom from governmental tyranny.” 


Glueck asks politicians who attempt to 
rationalize the current trend with the Con- 
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stitution’s imposition of an obligation to 
“promote the general welfare” to read that 
document more carefully. Good advice. Our 
politicians are inclined to imply that the 
great issue between the Republicans and the 
Democrats is to secure the blessings of 
peace and liberty for “our friends, ourselves, 
etc.” Our Constitution puts “ourselves and 
our posterity” first. The drafters wisely 
knew that then we would be in position to 
help “our friends” if need be. 


This excellent collection is not a political 
harangue and the book’s logic can be used 
to test the current political columns on 
issues that can only be met and defeated 
in the hearts and minds of free men. 


The book’s need will not die on November 
4, and every citizen can buttress his own 
thinking with the logic of these pieces in 
the symposium, and store up their argu- 
ments for the time when he can fire on 
seeing “the whites of their eyes.” 


Bernard Baruch, Vannevar Bush, Harry 
F. Byrd, Donald K. David, John Foster 
Dulles, Dwight D. Eisenhower, Herbert 
Hoover, Raymond Moley, Edwin G. Nourse, 
Roscoe Pound, Donald Richberg, Walter 
E. Spahr and the editors of Life magazine 
contributed to this book. 


The editor’s words excel any which your 
reviewer might conjure as a stimulus to 
the acquisition and study of the book: 
“They are men [the contributors] who, 
apart from the evidence of their conspicuous 
achievements in the various professions, 
possess a great deal of old-fashioned com- 
mon sense, not easily deflected or duped by 
shibboleths or slogans. 


“IT verily believe, therefore, that it will 
well repay the reader’s time not merely to 
read but to reflect upon what these men 
have to say.” 


IL J— October, 1952 
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NAIC Proceedings 


The 1952 Proceedings of the National Asso- 
ciation of Insurance Commissioners—including 
the proceedings of the mid-winter meeting, 
which was held December 2-5, 1951, and 
the annual meeting, which was held June 
22-26, 1952—are now available in perma- 
nently bound copies at $15. The associa- 
tion’s address is 160 North LaSalle Street, 
Room 1732, Chicago 1, Illinois. 


Census Publications Listed 


A leaflet listing Census Bureau publications 
on governments has been issued by the 
Bureau of the Census and is available from 
that agency upon request. This bulletin 
describes briefly each of the 16 reports on 
governmental finances and employment which 
the Census Bureau expects to issue in the 
fiscal year beginning July 1, 1952, and iists 
other recent publications of the Bureau 
regarding state and local governments. 





ARTICLES 


Articles of 
legal publications 


interest in other 


Liability Without Fault The Sas- 
katchewan plan of insurance skips over 
legal doctrine and provides low-cost auto- 
mobile insurance. It is being examined by 
some states in this country.—Malone, 
“Damage Suits and the Contagious Prin- 
ciple of Workmen’s Compensation,” Louisi- 
ana Law Review, March, 1952. 


Insurance Contracts . . New York’s 
law on the point of insurable interest v. 
the incontestable clause seems vague, ac- 
cording to the writer of this article—Dohl, 
“Insurable Interest and Incontestability,” 
Albany Law Review, June, 1952. 


Hospitals and Negligence . A mem- 
ber of the New York bar examines the 
established law of New York as to hospi- 
tals’ immunity from liability for negligent 
treatment by doctors, internes and nurses 
in the general employ of such institutions. — 
Bobbé, “Tort Liability of Hospitals in New 
York,” Cornell Law Quarterly, Spring, 1952. 


Trade-Identification Cases .. . A “mis- 
taken and contradictory application of the 
current antipathy for anything thought to 
smack of monopoly” is a primary causa- 


Books and Articles 


tion of retrogression in standards imposed 
for business ethics in matters of trade iden- 
tification, according to the author of a 
recent law review article. Carrying his 
examination of the retreat by the courts 
farther, he says that many “courts seem 
almost to be searching for reasons to deny 
relief . . . under the mistaken impression 
that to grant it would lift from the public 
domain something which is clearly the 
property of all.”—Pattishall, “Trade-Marks 
and the Monopoly Phobia,” Michigan Law 
Review, May, 1952. 


As Price Levels Change . . . Exhaustion 
of capital represented by physical assets 
(depreciation, including obsolescence) is 
considered in the light of statutes restricting 
corporations in the payment of dividends, 
the federal securities acts, the federal in- 
come tax laws and state and federal laws 
regulating public utilities—Dean, “Provi- 
sion for Capital Exhaustion Under Chang- 
ing Price Levels,” Harvard Law Review, 
June, 1952. 


The Ethics of Legislation . . . Danger 
zones in legislative ethics are marked off 
by a United States Senator from Minnesota. 
The topics explored by Mr, Humphrey in- 
clude campaign expenditures and financing, 
abnormal expenses after assumption of of- 
fice, disclosure of sources of income, party 
loyalties, lobbying, and the investigative 
function of Congress—Humphrey, “Ethical 
Standards in American Legislative Chambers,” 
Annals of the American Academy of Political 
and Social Science, March, 1952. 


River Water and Government Sover- 
eignty . . . The Fallbrook case, involving 
the United States Attorney General’s claim 
of governmental sovereignty over all the 
water in the Santa Margarita River, gains 
its importance from the fact that all uses 
of any river water may be involved, in- 
cluding important hydroelectric uses. The 
secretary of the Kings River Conservation 
District presents the basic issues of the 
case.—Elliot, “The Importance of the Fall- 
brook Case,” Public Utilities Fortnightly, 
April 10, 1952. 


Litigation over Government Contracts 
... A law professor remarks that the “dis- 
putes” clause has perhaps created most 
litigation involving the standard govern- 
ment contract—when that clause is the very 
provision designed to avoid litigation — 
Mulligan, “The Disputes Clause of the 
Government Construction Contract: Its Mis- 


construction,” Notre Dame Lawyer, Winter, 
1952. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Hospital Liable for Violent 
Acts of Drunken Patient 


The Minnesota court holds that the de- 
fendant hospital ought to have reason- 
ably anticipated that to allow a patient to 
roam about in an intoxicated state would 
cause injury to some other patient. 


The plaintiff in this case was a patient 
in the defendant hospital convalescing from 
an appendectomy. One of the other pa- 
tients was a person known as “Red” and had 
on several occasions staggered through the 
ward wherein plaintiff was confined. It was 
obvious on these occasions that Red was 
quite drunk. On the day that plaintiff sus- 
tained his injuries, Red again came stag- 
gering through the ward and threw himself 
onto plaintiff's bed, forcing it against the 
adjoining bed. After pulling the sheets 
off plaintiff's bed, Red grabbed plaintiff's 
fingers and twisted them so as to cause 
pain. When plaintiff protested, Red _ be- 
came angry and took off his night gown, 
rolled it into a ball and threw it at another 
patient. After 20 to 30 minutes of such 
disturbance, plaintiff asked Red to leave 
the room. Red said he would if plaintiff 
would help him put on his bathrobe. While 
plaintiff was assisting him, Red suddenly 
struck plaintiff in the abdomen close to 
the appendectomy incision. As a result 
of the blow, plaintiff suffered consider- 
able pain and injury, for which he seeks, 
by this action, to recover damages from 
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defendant hospital on the theory that it 
was negligent in permitting Red to move 
about the hospital in an intoxicated condi- 
tion, thereby endangering plaintiff’s safety. 


In affirming the judgment for the plain- 
tiff, the court said: “In the light of the un- 
predictable behavior of an intoxicated person 
as a well-recognized source of danger to 
others, it follows that where defendant hos- 
pital knew, or in the exercise of reasonable 
care ought to have known, that one of its 
patients was so intoxicated as to stagger 
when walking, it ought reasonably to have 
anticipated—although it had no _ actual 
knowledge that such patient was possessed 
of vicious or aggressive tendencies when 
drunk—that to permit him to wander about 
the hospital unguarded was likely to result in 
injury to other patients, and it is liable for 
any injury which proximately resulted from 
his intoxicated condition, although it could 
not have anticipated the particular injury 
which did happen.”—Sylvester vu. North- 
western Hospital of Minneapolis. Minnesota 
Supreme Court. April 18, 1952. 1 Necu- 
GENCE Cases (2d) 35. 


Connecticut Statute of Limitations 
Construed 


The Second Circuit ruled that this action 
against a manufacturer was barred by the 
Connecticut statute of limitations. 


The sole question presented by this case 
was whether plaintiff’s cause of action was 
barred by Section 8324 of the Connecticut 
General Statutes (Revision 1949), the pertinent 
part of which reads: “Limitation of Action 
for Injury to Person or Property. No 
action to recover Ccamages for injury to the 
person, caused by negligence, 


shall be brought but within one year from 
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A brief but complete statement of the 
facts is: The defendant manufactured the 
rifle here in question in 1940, The defendant 
sold and shipped the gun to a sporting goods 
store in Williamsport, Pennsylvania, on 
May 26, 1946. Some time between June 6, 
1946, and July 8, 1949, the first sporting 
goods store sold the rifle to a second store 
located in the same city. On July 8, 1949, 
the gun was bought by the plaintiff’s cousin. 
The plaintiff borrowed it from his cousin 
on July 3, 1950, and the same day lost his 
left eye when the gun backfired due to 
excessive headspace. 


The court was of the opinion that plain- 
tiff’s cause of action was barred, and stated 
that Section 8324 should be compared to 
its forerunner, Section 6015 Connecticut 
General Statutes (Revision 1950). This 
section, 6015, limited the time within which 
actions could be brought to recover dam- 
ages for injury to the person caused by 
negligence to one year “from the date of 
the injury or neglect complained of.” These 
quoted words were replaced in the later 
statute by “from the date of the act or 
omission complained of.” The court stated: 
“This change is significant and undermines 
the plaintiff's argument that the period of 
limitations is still to be measured from ‘the 
date of the injury’ .”’ Thus the ma- 
jority of the court affirmed the judgment 
for the defendant. 


However, there was an interesting dissent 
wherein it was said: “Except in topsy-turvy 
land, you can’t die before you are conceived, 
or be divorced before you ever marry, .... 
For substantially similar reasons, it has 
always heretofore been accepted, as a sort of 
legal ‘axiom,’ that a statute of limitations 
does not begin to run against a cause of 
action before that cause of action exists 

-’—Dincher v. Marlin Firearms Company. 
United States Court of Appeals for the 
Second Circuit. July 28, 1952. 1 NEGLIGENCE 
Cases (2d) 4. 


Merchant Must Keep Store Premises 
in Reasonably Safe Condition 


Although the merchant did clean his floor 
of the spilled oil, the South Carolina court 
ruled that whether he did it well enough 
was a jury question. 


Suit was brought to recover for injuries 
sustained by plaintiff when she fell in de- 
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fendant’s supermarket. The alleged cause 
of her fall was an oily spot on the super- 
market’s floor. Before plaintiff came upon 
the scene, a third party, also a customer, 
had accidently dropped and broken a pint 
bottle of salad oil. Defendant’s employees 
were aware of this accident and took steps 
to correct the hazard presented by the 
oil being on the floor. Both wet and dry 
mops were used and since the area affected 
was at the entrance to one of the check- 
ing-out counters, this counter was closed 
for a while. A short time thereafter, the 
exact time was in dispute, this area was 
pronounced safe and customers were al- 
lowed to use this counter for checking and 
paying their groceries. A few persons 
passed over this area immediately prior to 
the plaintiff; however, when the plaintiff 
reached the spot where the oil had been 
spilled, she slipped and was thrown vio- 
lently to the floor receiving such injury 
to the lower spine that surgery was necessary. 


Plaintiff contends that the oil was color- 
less and on the gray tile floor was difficult 
to see. In addition, she contends that the 
area had not yet dried but there was a sub- 
stance on the floor which could be felt when 
the hand was placed thereon and it appeared 
to be wet. On the other hand, the defend- 
ant contended that the floor had been 
mopped and therefore was in an entirely 
dry and safe condition. Verdict and judg- 
ment were for the plaintiff. 


In the course of reaching a decision the 
court quoted Bagwell v. McClellan Stores 
Company, 17 Neciicence Cases 324, 216 
S. C. 207, 57 S. E. (2d) 257: “The principles 
governing liability in a case of this kind 
are very simple and well settled. One who 
operates a mercantile establishment is not 
an insurer of the safety of those who enter 
his store but he does owe them the duty 
of exercising ordinary care to keep the 
aisles, passageways, and such other parts 
of the premises as are ordinarily used by 
customers in transacting business in a 
reasonably safe condition.” 


It was the conclusion of the court that 
the evidence demonstrated that the defend- 
ant undertook to clean up the salad oil 
immediately but whether or not there was 
lack of due care in the manner in which 
the cleaning was done or the time allowed 
for drying, “clearly became a question for 
the jury.” The judgment was affirmed.— 
Mullinax v. Great Atlantic and Pacific Tea 
Company, South Carolina Supreme Court. 
May 19, 1952. 20 NeciiceNce Cases 784. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 

| REPORTS 








Assured's Misconduct 
Vitiates Accidental Death 


It was the ruling of an Illinois court that 
injury or death resulting from the as- 
sured’s misconduct cannot be said to be 
accidental, even though the assured may 
not have foreseen the consequences. 


The defendant’s assured died as a result 
of a skull fracture and severe injury to the 
brain. The defendant company denied pay- 
ment to plaintiff maintaining that death did 
not result solely from bodily injuries effected 
directly and independently of all other 
causes through accidental means as provided 
by the terms of the policy. 


Evidence presented to the trial court dis- 
closed the following facts: The decedent 
assured was a physically handicapped per- 
son suffering from the following afflictions: 
He was paralyzed from his head to his toes 
on his left side. He had difficulty with his 
sneech in that he spoke very slow and some- 
times had difficulty in getting his words out. 
His left leg was about two or three inches 
shorter than the right, causing him to walk 
with a limp. One of his eyes did not open 
and shut very well. He was hard of hearing 
in his left ear. He was in this condition all 
of his life from the age of eight. All of his 
adult life he was gainfully employed and self- 
supporting. He was always a law abiding 
citizen. He drank sometimes but it was not 
proved whether he had been drinking the 
night of his death. 


The principal witness testified that on the 
night in question he was at home with his 
wife and children listening to the radio. The 
porch of his house was approximately six 
inches lower than the level of the living room 
and there was one wooden step from the 
porch to the concrete pavement of the side- 
walk. About seven or seven-thirty p. m., he 
and his family heard a noise on the front 
porch after which the assured opened the 
front door and went into the living room 
about four feet inside the door. There was 
no light on the porch and it was dark out- 
side. The assured had his hands extended 
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and open without any weapon, He made no 
threats. The witness asked the assured 
what he wanted and received no answer. 
When the witness asked the assured for the 
second time what he wanted the assured 
came toward the witness. The witness told 
the assured to get out of the house after 
which, the witness pushed him by the shoul- 
ders out of the door and then closed it. The 
assured was a stranger to the witness. The 
witness had no intention of harming the as- 
sured but merely wished to expel what 
seemed to be an intruder bent upon doing 
mischief. When the decedent was pushed 
out of the door he fell backwards. About 
a second later the witness reopened the 
door and saw decedent lying on his back 
with his head on the concrete and his feet 
on the porch step. The witness tried to 
revive decedent but failed. In the mean- 
time the witness’ wife had phoned the police 
who arrived in approximately ten minutes 
and the decedent was taken by ambulance 
to a hospital. 


It was the ruling of the court that: “An 
accident is an unforeseen or unexpected 
event of which the insured’s own conduct is 
not the natural and probable cause. An in- 
jury ordinarily and naturally flowing from 
the misconduct of the insured cannot be said 
to be accidental even though he may not 
have forseen the consequences. As hereto- 
fore stated, the evidence clearly shows that 
the insured died as a result of his own mis- 
conduct in entering the . . . [witness] home 
and either refusing to leave or as a result of 
his actions within the room.” Accordingly 
the judgment for the plaintiff was reversed. 
—Yates v. Bankers Life & Casualty Company. 
Illinois Apvnellate Court, Third District. 
June 10, 1952. 15 Lire Cases 554. 


Policy Restriction Bar to Recovery 


Because death resulted from an embolism, 
a Missouri court decides that recovery was 
barred even though it may have resulted 
from an accident. 


The plaintiff's husband was insured by the 
defendant company under a life insurance 
policy which contained the following: “. . . 
Should the Insured die within one (1) year 
from the date of this Policy and the death be 
caused by or contributed to by . . . Em- 
bolism the Company will pay only 
one-fifth of the amount which would other- 
wise be payable under the terms of the 
Policy.” 
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The policy was issued on May 12, 1947, and 
on September 30, 1947 the assured broke his 
leg. After the normal routine in these mat- 
ters, the assured was allowed to go home 
where he died on January 28, 1948. The 
death certificate stated: ‘Immediate cause 
of death Pulmonary Embolism fracture of 
right leg (old) suffered in a fall on Sept. 
30th 1947. . . .” The: plaintiff contended 
that the proximate cause of death was the 
accident and therefore the above-quoted ex- 
ception was not applicable. 


The court was of the opinion that the plain- 
tiff’s own evidence showed that embolism 
was an immediate cause of the assured’’s 
death and if this was true, then its character 
as such could not be affected by the nature 
of its origin. It was the court’s conclusion: 
“To hold, therefore, that embolism did not 
cause or contribute to cause insured’s death, 
because it in turn was the result of an acci- 
dent, would be contrary ta reason and a re- 
fusal to give effect to the plain terms of the 
policy. This we cannot do.” The judgment 
for the defendant was affirmed.—Day v. Cos- 
mopolitan Life, Health and Accident Insurance 
Company. St.Louis Court of Appeals, Mis- 
souri, July 1, 1952. 15 Lire CAses 586. 


Death Benefit Provisions Construed 


The Arkansas court holds that while the 
exact meaning of the death benefit pro- 
visions may not be readily discernible from 

a casual reading, careful consideration 

reveals no ambiguity. 

This case was appealed upon the sole is- 
sue of the construction of certain policy pro- 
visions. The language to be interpreted is as 
follows: “A If the death of the Insured oc- 
curs on or after the policy anniversary on 
which the Insured’s age at nearest birthday 
is five years, but prior to the date of the 
maturity as an Endowment, the Death bene- 
fit shall be the face amount of this policy. 


“B If the death of the insured occurs prior 
to the policy anniversary on which the In- 
sured’s age at nearest birthday is five years, 
the death benefit shall be the accumulation 
from the due date of each premium to the 
date of death. . . .” 


These two provisions were summarized by 
the following: “C Face amount payable at 
endowment maturity date or in event of 
death prior thereto if on or after policy an- 
niversary nearest age 5... .” 


The infant assured was born November 2, 
1946, the policy was issued on November 28, 
1946, and the infant died on May 18, 1951. 


Life, Health—Accident 


November 28, was accepted by both parties 
as the anniversary date. It was the conten- 
tion of the plaintiff beneficiary that she was 
entitled to the full face value of the policy 
because (1) the assured died on a date which 
was nearer her fifth birthday than it was to 
her fourth birthday, thus placing liability on 
the defendant company under paragraph A 
and (2) the language used in the three para- 
graphs in question when taken together is 
not clear and the doubt resulting therefrom 
should be resolved in favor of the plaintiff. 


In opposition to these contentions the de- 
fendant maintained that there was nothing 
ambiguous about the language of the policy 
and that its clear meaning is that plaintiff 
could not prevail unless assured had died on 
or after a policy anniversary which was 
nearer assured’s fifth birthday than it was 
her fourth birthday. 


The matter was disposed of by the court 
with these words: “The statement of ap- 
pellee’s [the defendant company’s ] interpre- 
tation ., With which we agree, permits 
only one conclusion. The first two lines fix 
the event relative to which death is consid- 
ered—that event is the anniversary date of 
the policy Death must be on or after 
a certain ‘November 28th’. In this instance 
insured’s death occurred on May 18, 1951, 
which was after the last anniversary date of 
the policy on November 28, 1950. Then we 
find [construing line 3 and 4] that insured’s 
birthday nearest to November 28, 1950, was 
on November 2, 1950. On the latter the in- 
sured was only four years old [since she was 
born November 2, 1946] whereas it was 
necessary for her to be five years old at that 
time before the face value of the policy be- 
came payable.” 


The court conceded that all three para- 
graphs must be read together but concluded 
that B and C contained nothing that differed 
from A; B expresses the same thing as A in 
the alternative, while C expresses in a sum- 
mary manner the same things that are ex- 
pressed in the other two paragraphs. 


As to the matter of doubt about the lan- 
guage used the court stated: “While the 
exact meaning expressed by all the policy 
provisions referred to above may not be 
readily discernible from a casual reading yet, 
in our opinion, a careful consideration leads 
only to the conclusion we have reached.” 
The judgment for the defendant was af- 
firmed.—Townley v. Equitable Life Assurance 
Society of the United States. Arkansas Su- 
preme Court. June 23, 1952. 15 Lire Cases 
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Fire 
Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Assured's Knowledge of Increased 
Hazard Suspends Coverage 


The Third Circuit rules that the assured’s 
failure to take proper action following 
damage to the insured building effectuated 
the “increase of hazard” clause. 


Involved in this case was the question 
of whether or not to apply the “increase 
of hazard” clause contained in the four 
policies issued by the four defendant in- 
surers to the plaintiff. All four policies were 
on a building that the plaintiff used as a 
warehouse. During a severe snow and sleet 
storm the big center skylight fell in, to- 
gether with the central section of the roof, 
causing the side walls to bulge and break 
away from each other at the corners and 
leave cracks and openings through which 
a person could enter the building. In addi- 
tion the panes in the back window were so 
broken that the building could be entered 
there, also. The plaintiff informed his insur- 
ance agent about the incident and then left 
for Florida. He did not revisit the building 
until a month later after the property was 
totally destroyed and merchandise stored 
therein seriously damaged. 


The defendants set up as an affirmative 
defense the following clause which was in 
each of the policies: “Unless otherwise pro- 
vided in writing added hereto this Company 
shall not be liable for loss occuring (a) 
while the hazard is increased by any means 
within the control or knowledge of the 
insured. Fe 


It was the thought of the court that the 
defendants’ evidence was sufficient to justify 
a finding by the jury that the risk of fire 
was increased by the collapse of the roof. To 
the plaintiff's argument that the “increase 
of hazard” applied only to conditions created 
by an act of the assured and not to those 
accidentally occurring, the court stated that 
the clause was not so limited. It was the 
court’s holding that an increased hazard 
not brought about by the assured is also 
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within the scope of the clause to the extent 
that the assured knows of the increased 
hazard and is in a position to abate it but 
fails to do so. In the instant case the court 
felt: “Here it is obvious that the plaintiff 
could have either repaired the building or 
induced his landlord to do so or he could 
have removed the insured merchandise to 
a safer place of storage. The trial judge, 
therefore, did not err in refusing to with- 
draw from the jury’s consideration the sub- 
stantive defense based on the alleged viola- 
tion of the ‘increase of hazard’ clause.” The 
judgment for the defendant insurers was 
affirmed.—Goldman t.a. Kingaire Manufac- 
turing Company v. Piedmont Fire Insurance 
Company. United States Court of Appeals 
for the Third Circuit. June 17, 1952. 7 Fire 
AND CASUALTY CASES 932. 


Mutual's Bylaws Are Part of Policy 


The Kansas court rules that a mutual 
insurance company’s agent could not 
make a contract with the assured because 
of the company bylaws which became 
part of the policy. 


This action was brought to recover under 
a policy for damage to a crop of pinto 
beans. The plaintiff was a policyholder in 
the defendant company which issued a 
policy to him insuring against the perils 
of hail, and hail alone, to 80 acres of these 
beans. The application for this policy pro- 
vided: “I understand that this is a mutual 
company and I agree to be governed by 
the articles of incorporation and by-laws 
of said company, which together with this 
application and the policy issued thereon, 
shall constitute the contract between the 
said company and myself I further 
agree that the company shall not be bound 
by any representation or statement made 
by its agent or representative which is not 
contained in said by-laws.” 


The bylaw that had application here was: 
“Sec. 20. This Company’s liability is limited 
to loss or damage directly traceable to hail 
only. This Company shall not be liable for 
loss or damage to any crop herein described, 
nor any part thereof, by causes other than 
hail; nor by causes combined with hail.” 


The plaintiff set forth two causes of action 
against the company. In the first he alleged 
the total destruction of his crop of beans 
from hail; that defendant’s agent inspected 
the damaged crop, estimated the amount 
of damage thereto directly traceable to hail 
and offered a much smaller amount in settle- 
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ment than the 100 per cent that the plain- 
tiff demanded; that the plaintiff had received 
nothing from the loss and that the defend- 
ant refused to pay the face value of the 
policy which was the amount the plaintiff 
demanded. The second cause repleaded the 
allegations of the first cause and further 
stated that when the plaintiff demanded 100 
per cent loss under the policy and the agent 
refused to pay this, the agent stated that 
he did not know how to adjust this loss 
and agreed with the plaintiff that if plain- 
tiff would harvest the beans the defendant 
would make up any loss plaintiff might incur 
by such harvesting; that the plaintiff did 
harvest the beans and suffered an addi- 
tional loss for which the defendant refused 
payment. The plaintiff sought to recover 
by this second cause the additional loss. 


In reaching its decision the court reasoned 
that mutual insurance companies such as 
the defendant which are organized by prop- 
erty owners who desire mutually to insure 
the property of their members, are a favorite 
of the statutory law. Under such a setup 
the bylaws become a part of the contract 
of insurance and are binding on the mem- 
bers insured. The members are conclusively 
presumed to have knowledge of the bylaws 
and are estopped from questioning a bylaw 
which to their knowledge has been generally 
acted on in transacting the business of 
the company during the time they have 
been members. The conclusion of the 
court was that assuming such agreement 
was made by the plaintiff and the agent, 
there was nothing in the entire contract 
between the parties which consists of the 
policy, the application and the bylaws, which 
would authorize the agent to make such a 
contract or to waive or abrogate the bylaws. 


The judgment of the lower court over- 
ruling the defendant’s demurrer to plain- 
tiff's second cause was reversed.—Osborn 
v. Wheat Growers Mutual Hail Insurance 
Company. Kansas Supreme Court. April 
12, 1952. 7 Fire aAnpD Casuacty Cases 925. 


Execution of Proofs of Loss 
Waives Insurer's Rights 


While a sole ownership clause is valid, it 
may be waived if the insurer requests 
proof of loss with knowledge of violation 
of the clause, decrees the Arkansas court. 


This action was brought by a woman, her 
daughter and son-in-law who were joint 
property owners of two residences which 
were insured by the defendant insurer 
under two fire policies. Both houses were 
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destroyed by fire and the plaintiffs brought 
separate suits which were here consolidated. 
The company defended in each case on the 
sole ground that since title to the property 
was held jointly by the plaintiffs there was 
a violation of the following provision in 
each policy: “The Company shall not be 
liable if the interest of the insured 
be or become other than the entire, uncon- 
ditional and unencumbered sole ownership 
of the property.” 


It was undisputed that defendant asked 
for, procured and introduced in evidence 
proofs of loss from the plaintiffs. Just 
what these proofs, prepared and made out 
by defendant’s agent, contained was not 
known to the court because they were not 
brought forward in the transcript. The 
court quoted from Miller v. Jones, 32 Ark. 
337: “The non-production of evidence clearly 
within the power of a party, creates a 
strong presumption that if produced, it 
would be against him.” Therefore, follow- 
ing this well-settled rule, the court said: 
“We must assume, therefore, that they con- 
tained matter or admissions against appel- 
lant [defendant] that constituted a waiver 
of the absolute ownership provision and 
warranted the action of the court in direct- 
ing a verdict for appellees [plaintiffs], in 
the circumstances.” 


Forfeitures are not favored in law and 
any agreement, declaration or course of ac- 
tion on the part of the insurer which 
leads the assured honestly to believe that 
by conforming thereto a forfeiture of his 
policy will not be incurred followed by 
conformity on his part, will estop the in- 
surer from insisting upon a forfeiture. 


Decisive of the matter was the court’s 
statement: “While the rule is well settled 
that a sole ownership clause in a fire insur- 
ance policy is valid and voids the contract 
if the ownership is otherwise (Franklin Fire 
Insurance Company v. Holmes, 188 Ark. 1053, 
69 S. W. 2d 281), it is equally well settled 
that this clause may be waived by the in- 
surer as when it has been informed of the 
nature of the title (State Mutual Insurance 
Co. v. Latourette, 71 Ark. 242, 74 S. W. 
300), and when it requests proof of loss 
with knowledge of violation of the sole 
ownership provision.” 


The judgment directing a verdict for 
the plaintiffs was here affirmed. There was 
an unreported dissent by one of the justices 
presiding.—Security State Fire Insurance 
Company v. Harris. Arkansas Supreme 
Court. July 7, 1952. 7 Fire anp CASUALTY 
Cases 923. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Sudden Stop of Bus Not 
Proof of Negligence 


Plaintiff must show that the defendant’s 
bus operator was negligent and the mere 
fact that she was injured as the result of 
a quick stop gives her no cause of action, 
rules the Ohio court. 


While a passenger in one of defendant’s 
buses, plaintiff was thrown forward so. as 
to strike her head against a steel crossbar 
as a result of a sudden and unexpected stop 
of the bus. The circumstances leading up 
to this injury were these: After the bus 
made a slow turn from one street to another 
the operator saw ahead of him several boys 
playing football in the street. There was 
testimony that the bus driver sounded his 
horn, but in any event, all the witnesses 
agreed that the boys scattered to the side- 
walks on both sides of the street. Thereupon 
the bus driver increased his speed from 
five to ten miles per hour to a speed that 
was not over 25 m. p. h. by the plaintiff's 
own testimony. The accident took place in 
a 35-mile-per-hour speed zone. As the bus 
approached the boys, the football left the 
hands of the boy who was holding it and 
came out into the street. The boy chased 
it and the bus driver brought the bus to 
such a sudden stop to avoid hitting the boy 
(which he successfully did) that it threw the 
plaintiff forward. 


In her amended petition the plaintiff al- 
leged that she was injured by the negligence 
of the defendant in the following respects: 
“1. In that said employee of the defendant 
brought said bus to a stop in a sudden, 
unusual and unexpected manner. 2. In that 
said employee failed to have said bus under 
proper control. 3. In that said employee 
failed to maintain a proper lookout.” Upon 
final argument the plaintiff's attorney for 
the first time alleged that the driver was 
driving at a negligent rate of speed and 
was ruled out of order. The plaintiff had 
the judgment for the defendant reversed 
in the appellate court “for error of the trial 
judge in refusing to permit counsel for 
plaintiff to argue to the jury competent evi- 
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dence which had been admitted; and for 
error in instructing the jury to disregard 
such evidence which related to speed and 
was a circumstance bearing upon the con- 
trol, or lack of control, exercised by the 
operator of defendant’s bus at the time.” 


The court reiterated the trial court's 
charge to the jury on the driver’s negligence 
which was: “Now, whether or not the de- 
fendant was negligent as respects any one of 
those three specifications is an issue of fact 
for the jury, applying the law, as I have 
just given you, to all the evidence in the case, 
and determining whether or not the defend- 
ant was negligent as respects any one or 
more of those specifications.” 


In speaking of this charge the court said 
of the trial court: “When the court gave 
one of defendant’s special charges it said 
to the jury that there was no claim by the 
plaintiff that the bus was being operated at 
an illegal rate of speed and it, therefore, 
must not consider that as a ground of negli- 
gence. The court did not say that the jury 
was not to consider the speed in reference 
to the specifications of negligence in the 
amended petition, for, as we have said, the 
court told the jury to consider all the evi- 
dence in reference to such specifications. 


“There is no specification of negligence 
with reference to speed, and no amendment 
of the amended petition to conform to the 
evidence was asked at any time. It seems to 
us, therefore, that the court’s actions with 
reference to the speed proposition were not 
erroneous.” 


The court concluded with: “If the opera- 
tor was not negligent in the course of his 
operation, the mere fact of an injury to a 
passenger as the result of a quick stop 
in the emergency would not give rise to 
a cause of action.” The judgment for 
the defendant was affirmed.—Centofanti v. 
Youngstown Municipal Railway Company. 
Ohio Supreme Court. April 23, 1952. 39 
AUTOMOBILE Cases 45. 


Garageman Liable as Bailee 
for Auto Contents 


Because defendant had notice that the 
plaintiff’s car contained valuable merchan- 
dise, the Massachusetts court rules that 
defendant was liable as a bailee for them. 


Late one summer afternoon the _plain- 
tiff's son and agent drove the company 
station wagon into the defendant’s public 
garage for overnight storage. The son in- 
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quired of the garage attendant whether it 
would be safe for parking overnight as he 
had valuable merchandise in the car. The 
attendant replied that it would be safe if the 
vehicle were locked. The plaintiff’s station 
wagon was specially equipped with a burglar 
alarm, but that did not prevent it from 
being broken into while it was parked on 
the fifth floor of defendant’s garage. Two 
employees of the defendant were on duty 
at the garage on the night in question from 
midnight to 8 a. m. At no time until shortly 
after 7:30 a. m. did they visit the upper 
floors, or the rear stairs or door. Both 
employees were stationed near the front en- 
trance, from where it was impossible to see 
the rear of the building. The defendant’s 
garage had three entrances. Two were in 
front and one was in the rear. The rear 
entrance consisted of a metal door which 
opened into a narrow alley. This door was 
fastened by a padlock on the inside and 
could not be opened from the outside. 
Different parts of the building could be 
reached by means of a ramp, an elevator and 
a staircase. The staircase led upward from 
the rear door and also from the basement. 
About 8:45 a. m. it was discovered that the 
rear door had been forced open and the 
plaintiff’s car broken into. 


This suit was brought to recover from the 
garageman for the loss suffered by this 
theft. The garageman defended on the 
ground that he had no knowledge of the 
contents of the plaintiff’s car and therefore 
could not be liable as bailee for their safety. 


The court quoted from the case of D. A. 
Schulte, Inc. v. North Terminal Garage Com- 
pany, 291 Mass. 251, 256: “It is plain the law 
does not thrust upon one the liabilities of a 
bailee without his knowledge or consent, 
and equally obvious that while an acceptance 
may be implied the law will not infer such 
until there is something to show notice or 
knowledge of the alleged bailee that the 
goods are in fact in his possession.” 


The court felt that in the case at bar the 
evidence was sufficient for the trial judge 
to find, as he did, that the defendant had 
knowledge that valuable merchandise was 
contained in the plaintiff's vehicle and in so 
doing the defendant was placed in the posi- 
tion of a bailee of the plaintiff's merchandise. 


_ The finding of the trial court for the plain- 
tiff was affirmed and no error as assigned 
by the defendant was found.—Greenberg v. 
Shoppers’ Garage, Inc. Massachusetts Supreme 


Judicial Court. 
BILE Cases 98. 


May 5, 1952. 39 Automo- 
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Assured’s Right Destroyed 
by Releasing Third Party 


The North Carolina court held that by 
releasing the railway company before the 
insurer paid him for his loss, the assured 
destroyed his right to maintain an action 
against the insurance company. 


This action was brought to recover under 
a collision policy issued by the defendant 
to the plaintiff. The policy contained the 
following standard provision: “In the event 
of any payment under this policy, the com- 
pany shall be subrogated to all the insured’s 
rights of recovery therefor against any per- 
son or organization and the insured shall 
execute and deliver instruments and papers 
and do whatever else is necessary to secure 
such rights. The insured shall do nothing 
after loss to prejudice such rights.” 


The plaintiff lent his auto to a friend who 
proceeded to have the vehicle demolished 
by a railroad locomotive. A representative 
of the railroad contacted the plaintiff and 
brought him to the jail where plaintiff's 
friend had been detained. At the jail the 
railroad official accused the friend of plac- 
ing the car on the railroad tracks. This the 
friend stoutly denied. In spite of this, the 
plaintiff was induced to pay the railroad 
$157 for damage to its engine and at the 
same time both he and the friend signed 
a release discharging the railroad from lia- 
bility. The defendant company refused to 
pay plaintiff on his policy contending that 
by this action he had destroyed the defend- 
ant’s right of subrogation against the rail- 
road and thereby destroyed also his right 
to recover under his collision coverage. 


The court called attention to the truth of 
the defendant’s contention as concerned the 
destruction of its right of subrogation. How- 
ever, the question of whether this breach by 
the plaintiff effected his right to bring suit 
under the policy was declared to be one of 
first impression in North Carolina. The 
court went on to say that: “we find that 
courts of other states, in well reasoned 
opinions, have passed upon the question 

The purport of these is that where 
the insured releases his right of action 
against the wrongdoer before settlement 
with the insurer, that release destroys, by 
operation of law, his right of action on the 
policy.” 


The judgment for the’ plaintiff was re- 
versed.—Hilley v. Blue Ridge Insurance Com- 
pany. North Carolina Supreme Court. May 
7, 1952. 39 AUTOMOBILE CASES 24. 
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Other Helpful, Informative 
CCH Magazines 


pp —™. TAXES—The Tax Magazine 
Ue 


ay 


a This magazine is published to promote sound thought 

L= — in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
... The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
° involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


All Published by 
COMMERCE. CLEARING, HousE,. INC 


° 2 
ARRAN LERNER RRR AAR AARRAAAAAAAAR BaAtamnnnnn? 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JIV1O 





